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GATT:  THE  IMPACT  ON  AMERICAN  INDUS- 
TRIES AND  MARKUP  OF  H.  RES.  362, 
FRANCE^S  EMBARGO  OF  U.S.  EXPORTS  OF 
SEAFOOD 


TUESDAY,  MARCH  8,  1994 

House  of  Representatives, 
Committee  on  Foreign  Affairs, 
Subcommittee  on  Economic  Policy, 

Trade  and  Environment, 

Washington,  DC. 

The  subcommittee  met,  pursuant  to  call,  at  1:37  p.m.,  in  room 
2172,  Raybum  House  Office  Building,  Hon.  Sam  Gejdenson  (chair- 
man of  the  subcommittee)  presiding. 

Mr.  Gejdenson.  Will  the  staff"  director  please  read  the  bill? 

The  Staff  Director.  Expressing  the  sense  of  the  House  of  Rep- 
resentatives that  the  action  taken  by  the  Government  of  France 
against  seafood  imports  from  United  States  is  a  totally  unwar- 
ranted act  of  protectionism. 

Mr.  Gejdenson.  Without  objection,  the  bill  will  be  considered  as 
read  and  open  for  amendment. 

[H.  Res.  362  appears  in  the  appendix.] 

Mr.  Gejdenson.  I  have  an  amendment  at  the  desk.  Will  the 
Staff"  Director  please  read  the  amendment? 

The  Stapt  Director.  Amendment  to  H.R.Res.  362,  offered  by 
Mr.  Gejdenson. 

In  the  whereas  clause,  strike  the  colon  and  insert  a  semicolon 
and  the  following. 

Mr.  Gejdenson.  Move  the  amendment  be  considered  as  read. 

[The  amendment  of  Mr.  Gejdenson  appears  in  the  appendix.] 

Mr.  Gejdenson.  The  amendment  simply  adds  two  whereas 
clauses  that  France's  actions  constitute  a  pattern  of  unfair  trading 
practices  and  raises  questions  as  to  whether  it's  a  reliable  trading 
partner. 

Any  other  discussion? 

If  not,  all  those  in  favor,  say  aye. 

[Chorus  of  ayes.] 

Mr.  Gejdenson.  All  those  opposed,  say  nay. 

[No  response.] 

Mr.  Gejdenson.  The  amendment  is  agreed  to.  Are  there  other 
amendments? 

Hearing  no  other  amendments,  I  move  the  bill. 

All  those  in  favor,  say  aye. 

[Chorus  of  ayes.] 

(1) 


Mr.  Gejdenson.  All  those  opposed,  say  nay. 

[No  response.] 

Mr.  Gejdenson.  The  ayes  have  it;  the  bill  is  carried  and  reported 
to  the  full  committee.  I  thank  my  colleagues  for  their  support  on 
this  issue. 

American  fishermen,  I  think,  frankly,  were  caught  up  in  French 
domestic  politics.  They  had  their  products  at  the  docks  and  airports 
as  well  as  their  entire  operation  endangered  by  France's  unilateral 
action  in  this  area. 

We  will  begin  the  hearing.  The  multilateral  trade  agreements 
signed  under  the  auspices  of  GATT  on  December  15,  1993,  have  the 
potential  to  provide  a  significant  boost  to  the  U.S.  economy  and  to 
the  economy  of  the  world  as  a  whole.  These  agreements  will  affect 
a  market  that  is  three  times  the  size  of  the  U.S.  GNP.  The  GATT 
agreement,  as  these  trade  agreements  are  commonly  known,  re- 
duces worldwide  tariffs  by  a  third.  That  step  alone  will  open  up 
many  new  markets  for  U.S.  exporters  and  will  reduce  the  cost  to 
the  American  consumer  of  a  vast  array  of  imported  goods. 

Additionally,  the  new  agreement  establishes  stronger  rules  for 
intellectual  property  rights,  refines  rules  for  dumping  and  sub- 
sidies, improves  dispute  resolution  procedures  and  brings  agri- 
culture and  services  into  the  international  trading  system  for  the 
first  time. 

Nevertheless,  the  agreement  is  not  perfect.  Cheaper  imports  may 
threaten  some  domestic  producers  of  sugars  and  textiles.  A  10-year 
phase-in  to  implement  intellectual  property  protection  may  be  too 
generous  to  countries  that  have  been  pirating  our  pharmaceuticals 
and  our  software.  The  section  addressing  trade  in  services  is  not 
as  strong  as  was  hoped  for.  Finally,  the  antidumping  provisions 
could  have  been  strengthened  to  combat  unfair  trade  practices. 

To  help  us  learn  more  about  what  impact  GATT  will  have  on 
specific  sectors  of  our  economy  we  have  two  panels.  On  the  first 
panel  we  have  with  us  John  F.  Townsend,  of  Giddings  and  Lewis, 
Inc.;  Jacques  Grorlin,  from  the  Intellectual  Property  Committee;  and 
Judy  Olson,  the  first  woman  president,  from  Speaker  Foley's  dis- 
trict, for  the  National  Association  of  Wheat  Growers. 

You  can  start  in  the  order  that  you  were  introduced.  Your  entire 
statements  will  be  placed  in  the  record.  Please  proceed  as  you're 
most  comfortable. 

[The  prepared  statement  of  Hon.  Sam  Gejdenson  appears  in  the 
appendix.] 

STATEMENT  OF  JOHN  F.  TOWNSEND,  GIDDINGS  AND  LEWIS, 

INC. 

Mr.  Townsend.  Mr.  Chairman  and  members  of  the  subcommit- 
tee, Giddings  and  Lewis  is  pleased  to  have  the  opportunity  to  tes- 
tify before  the  subcommittee  on  the  effect  of  the  Uruguay  round  of 
the  General  Agreement  on  Tariffs  and  Trade  could  have  on  the 
U.S.  machine  tool  industry  without  adequate  implementing  legisla- 
tion, 

Giddings  and  Lewis  was  started  in  1859  in  Fond  du  Lac,  Wiscon- 
sin, where  it  is  still  headquartered.  Presently,  we  have  eight  plants 
in  the  United  States  and  four  outside  the  United  States. 


Our  business  is  divided  into  three  segments:  machine  tools,  auto- 
mated assembly  equipment;  and  measurement  and  control  systems. 
We  are  most  recognized  as  a  machine  tool  manufacturer.  Today, 
Giddings  and  Lewis  is  the  largest  machine  tool  manufacturer  in 
North  America  and  the  only  U.S.  company  in  the  top  10  on  a 
worldwide  basis. 

We  are  a  technology  company  that  provides  our  customers  with 
world  class  manufacturing  technology.  Let  me  give  you  an  example 
of  some  of  the  things  we  have  done  in  terms  of  pioneering  of  tech- 
nology. 

Giddings  and  Lewis  was  one  of  the  pioneers  of  the  development 
of  numerical  control.  We  started  in  the  early  1950's  working  with 
the  Massachusetts  Institute  of  Technology  and  the  Department  of 
Air  Force  to  develop  the  numerical  control. 

And  in  1955,  we  introduced  the  first  machine  tool  with  a  numeri- 
cal control  that  was  used  to  mill  aircraft  profiles.  This  development 
in  terms  of  numerical  control  has  set  off  a  worldwide  revolution  in 
terms  of  manufacturing. 

Today,  our  equipment  is  used  in  69  different  countries  in  the 
world.  Our  company  is  also  a  major  supplier  of  machine  tools  used 
for  the  manufacturing  of  automobiles.  Out  of  30  nations  that  report 
production  of  automobiles,  our  equipment  is  in  use  in  26  of  those 
nations. 

In  1993,  about  31  percent  of  our  sales  were  from  outside  the 
United  States.  We  believe  that  for  our  company  to  grow  and  pros- 
per, we  must  be  able  to  compete  in  the  global  marketplace. 
Giddings  and  Lewis  strongly  supports  trade  agreements  that  foster 
international  trade.  However,  we  feel  there  are  provisions  of  the 
proposed  Uruguay  Round  Agreement  that  could  be  detrimental  to 
the  U.S.  machine  tool  industry. 

I  want  to  thank  the  subcommittee  for  its  support  of  the  American 
machine  tool  industry  and  your  efforts  to  improve  our  export  con- 
trol laws.  During  the  7  years  that  the  VRA's  were  in  effect,  the 
U.S.  machine  tool  industry  made  a  Herculean  effort  to  restore  its 
competitive  position  in  the  world  machine  tool  market.  Details  of 
this  are  contained  in  my  written  statement. 

We  have  succeeded.  However,  this  could  be  in  jeopardy  if  we  lose 
our  ability  to  use  U.S.  trade  laws  to  redress  unfair  trade  practices. 

Today,  I  want  to  give  the  subcommittee  an  update  of  the  U.S. 
machine  tool  industry.  Today  the  industry  is  in  much  better  condi- 
tion than  it  was  on  January  1,  1987,  when  the  VRA's  went  into  ef- 
fect. However,  the  industry  could  once  again  be  in  jeopardy  if  you 
do  not  maintain  provisions  of  U.S.  law  on  unfair  trade  practices. 

Permit  me  to  share  with  you  my  industry's  experience.  In  recent 
years,  our  industry  has  exported  about  30  percent  of  our  output.  In 
1993,  the  world's  seven  largest  machine  tool  markets  imported  on 
the  average  of  40  percent  of  the  machine  tools.  Japan  only  imports 
about  9.7  percent  of  its  machine  tool  consumption. 

When  Japan  is  removed  from  the  top  seven,  imports  as  a  per- 
centage of  machine  tool  consumption  for  the  group  increases  to  48 
percent.  This  implies  that  machine  tools  are  a  product  that's  widely 
traded  in  international  markets  with  every  country  except  Japan. 


In  December  of  1993,  Japan  shipped  more  machine  tools  to  the 
United  States  than  the  United  States  shipped  to  Japan  for  the  en- 
tire year. 

In  1993  the  U.S.  machine  tool  industry  orders  for  machine  tools 
increased  33  percent  over  1992.  U.S.  consumption  of  machine  tools 
increased  over  25  percent  from  1992. 

And  in  1993,  the  United  States  once  again  became  the  largest 
machine  tool-consuming  nation  in  the  world.  And  this  is  good  for 
our  economic  development  in  improving  the  competitiveness  of  our 
Nation. 

The  last  time  the  United  States  had  this  position  was  in  1982. 
The  profitability,  however,  in  1993,  for  most  machine  tool  compa- 
nies was  marginal. 

Machine  tool  industries  outside  the  United  States  are  not  in  a 
good  position.  European  consumption  of  machine  tools  declined  34 
percent  in  1993  from  1992.  Consumption  in  1993  was  60  percent 
below  1990,  the  peak  year  of  consumption.  Consolidation  of  the  ma- 
chine tool — the  European  machine  tool  industry  is  rampant. 

The  situation  in  Japan,  the  world's  largest  machine  tool  pro- 
ducer, is  similar  to  Europe.  Orders  received  by  the  Japanese  ma- 
chine tool  industry  declined  25  percent  in  1993  from  1992.  Orders 
of  the  Japanese  machine  tool  industry  have  been  declining  since 
December  of  1989. 

The  Japanese  machine  industry  was  not  profitable  in  1993.  For 
the  first  6  months  of  the  current  nscal  year,  eight  leading  Japanese 
machine  tool  manufacturers  lost  a  total  of  $239  million  on  sales  of 
$2.2  bilHon. 

The  attractiveness  of  the  U.S.  market  coupled  with  the  difficulty 
of  Japanese  and  European  machine  tool  producers  to  downsize 
their  labor  force  and  facilities  in  relation  to  market  conditions 
makes  the  United  States  a  tempting  market  for  dumping.  The 
emasculation  of  existing  laws  against  dumping  will  make  this  a 
greater  likelihood. 

Earlier,  I  stated  that  U.S.  consumption  of  machine  tools  in- 
creased over  25  percent  in  1992.  However,  imports  supplied  a  large 
percentage  of  U.S.  consumption  in  1993.  Imports  accounted  for 
nearly  half  of  U.S.  consumption  in  1993.  And  imports  in  1993  in- 
creased by  approximately  17  percent  over  1992. 

While  imports  of  machine  tools  from  Japan  increased  in  1993, 
Japanese  imports  of  machine  tools  decreased  in  1993  by  31  percent 
from  1992.  And  in  fact,  Japanese  imports  of  machine  tools  in  1993 
are  the  lowest  that  they've  been  since  1988. 

Unless  our  trade  laws  continue  to  provide  an  effective  tool  for 
opening  markets  that  are  unfairly  closed  to  U.S.  products  and  an 
effective  remedy  for  American  victims  of  foreign  unfair  trading 
practices,  the  Herculean  efforts  of  my  industry  to  restore  itself  to 
competitiveness  will  have  been  in  vain;  and  my  industry — and  all 
American  manufacturers  and  their  workers — will  be  left  in  a  highly 
vulnerable  position. 

Our  machine  tool  trade  imbalance  with  Japan  has  hovered 
around  $1  billion  since  1985.  The  highest  imbalance  in  this  period 
was  $1.3  billion  in  1989,  and  the  lowest  was  $781  million  in  1992, 
but  1992  exports  to  Japan  were  actually  less  than  in  1989. 


The  last  major  machine  tool  Giddings  and  Lewis  exported  to 
Japan  was  in  1974.  Even  more  disturbing  is  the  fact  that  Japanese 
transplants  in  the  United  States  have  imported  their  discrimina- 
tory procurement  systems  to  our  shores,  and  that  this  discrimina- 
tory procurement  has  extended  beyond  the  acquisition  of  compo- 
nents to  the  acquisition  of  capital  equipment. 

Let  me  give  you  some  anecdotes  from  the  experience  of  our  com- 
pany. Our  company  began  exporting  machine  tools  to  Japan  in 
1918,  from  our  records  I  could  find,  and  we  continued  exporting 
machine  tools  up  until  the  events  preceding  World  War  IL  After 
World  War  II,  exports  of  machine  tools  were  resumed  as  Japan  was 
rebuilding  its  economy. 

As  I  said,  1974  was  the  last  year  in  which  we  shipped  a  major 
machine  tool  to  Japan.  It  seems  that  that  was  the  year  in  which 
the  door  sort  of  closed  in  terms  of  American — or  exports  of  Amer- 
ican machine  tools  to  Japan,  and  that  the  alarming  thing  is  that 
the  percentage  of  Japanese  imports  of  machine  tools  coming  from 
the  tjnited  States  has  continued  to  decline  since  that  period. 

I  think  it's  not  coincidental  that  the  beginning  of  our  trade  deficit 
in  machine  tools  with  Japan  also  began  in  that  year. 

We've  also  made  quotations  to  transplants,  and  in  many  cases  to 
be  recommended  by  the  American  side  of  the  Japanese  transplant, 
only  to  be  told  by  Japan  that  they  should  buy  Japanese  machine 
tools. 

On  several  occasions,  we  have  made  efforts — a  cooperative  effort 
with  Japanese  companies  to  see  if  we  could  sell  our  machines  in 
Japan.  We  tried  to  approach  this  by  selecting  companies  that  had 
complementary  products  with  ours,  with  the  understanding  being 
that  if  they  would  assist  us  in  selling  our  machines  in  Japan,  then 
we  would  try  to  assist  them  in  selling  their  complimentary  prod- 
ucts in  the  United  States. 

The  problem  with  this  approach  is  that  they  were  all  interested 
in  selling  their  products  to  the  United  States;  however  the  general 
statement  was  we  do  not  feel  there  is  any  market  for  your  products 
within  Japan. 

One  of  the  most  important  challenges  before  you  as  you  craft  the 
implementing  legislation,  is  how  to  strengthen  section  301  in  light 
of  the  GATT  agreement,  so  that  it  can  be  effectively  used  to  per- 
suade Japan  to  stop  the  systematic  unfair  closure  of  its  domestic 
market  and  its  transplants  to  American  machine  tools  and  other 
American  products. 

Your  job  will  be  more  difficult  by  the  fact  that,  for  the  first  time, 
GATT  dispute  settlement  will  be  compulsory  for  GATT  violations 
and  other  GATT  related  issues,  and  will  be  binding  on  all  parties. 

For  this  reason,  the  dispute  settlement  process  should  be  imple- 
mented in  a  manner  which  maximizes  its  effectiveness  against  for- 
eign unfair  trade  practices.  This  should  include  the  provision  of  a 
right  of  private  parties  directly  affected  by  dispute  settlement  cases 
to  be  present  through  the  proceedings,  to  have  access  to  all  rel- 
evant documents,  and  where  appropriate  to  present  documents  on 
their  behalf 

There  should  also  be  provision  for  the  independent  review  proc- 
ess to  judge  the  fairness  and  effectiveness  of  the  dispute  resolution 


process  on  a  continuing  basis.  Congress  should  play  a  leading  role 
in  such  a  review. 

Neither  the  results  of  international  negotiations  nor  the  decisions 
of  dispute  settlement  panels,  if  in  conflict  with  existing  laws, 
should  be  given  effect  without  special  approval  through  separate 
implementing  legislation.  You  simply  cannot  cede  to  a  panel  of 
GATT  bureaucrats  the  authority  to  change  U.S.  law  without  your 
specific  approval. 

I  would  like  to  return  to  the  issue  of  dumping.  Recognizing  that 
an  effective  antidumping  regime  is  essential  to  an  open  trading 
system,  as  well  as  to  the  preservation  of  the  American  industrial 
base,  Congress  specified  in  the  1988  Omnibus  Trade  and  Competi- 
tiveness Act  that  a  key  U.S.  objective  in  the  Uruguay  round  was 
a  strengthening  of  international  rules  relating  to  antidumping. 

A  strong  antidumping  law  is  critical  to  my  industry  as  we  con- 
tinue to  strive  to  maintain  our  competitiveness.  Without  strong 
antidumping  laws,  we  will  be  unable  to  defend  ourselves  should 
some  of  our  foreign  competitors  take  advantage  of  the  termination 
of  the  VRA's  by  engaging  in  unfair  predatory  pricing. 

In  respect  to  both  antidumping  and  subsidies,  our  own  statutes 
must  be  strengthened  to  the  maximum  extent  feasible — consistent 
with  the  new  codes — and  provisions  should  be  made  to  compensate 
firms  injured  by  dumping  through  antidumping  duty  collections, 
and  to  firms  injured  by  forcing  subsidies  through  countervailing 
duty  collections. 

In  summary,  Giddings  and  Lewis  in  principle  supports  the  Uru- 
guay round  GATT  agreement,  providing  implementing  legislation 
contains  provisions  that  will  retain  provisions  for  protecting  U.S. 
business  against  unfair  trade  practices. 

Giddings  and  Lewis  and  the  American  machine  tool  industry 
thank  you  for  the  opportunity  of  expressing  our  concerns  about  the 
Uruguay  round  agreement. 

[Tne  prepared  statement  of  Mr.  Town  send  appears  in  the  appen- 
dix.] 

STATEMENT  OF  JACQUES  J.  GORLIN,  CONSULTING 
ECONOMIST  TO  THE  INTELLECTUAL  PROPERTY  COMMITTEE 

Mr.  GoRLlN.  Mr.  Chairman,  members  of  the  subcommittee,  I  ap- 
preciate your  invitation  to  provide  the  views  of  the  Intellectual 
Property  Committee  on  the  intellectual  property  agreement  nego- 
tiated in  GATT,  the  so-called  TRIPS  Agreement. 

My  remarks  will  also  focus  on  the  development  of  a  post-Uru- 
guay round  strategy  for  intellectual  property  that  is  both  necessary 
to  implement  the  TRIPS  Agreement,  and  also  to  offset  the  agree- 
ment's shortcomings,  especially  the  long  transition  periods  before 
the  TRIPS  provisions  are  fully  implemented. 

The  Intellectual  Property  Committee,  or  the  IPC,  was  formed  in 
March,  1986 — six  months  before  the  Punta  del  Este  ministerial 
meeting  that  launched  the  Uruguay  round — with  the  specific  mis- 
sion of  gaining  the  negotiation  of  an  intellectual  property  agree- 
ment in  the  GATT. 

The  members  of  the  IPC— Bristol-Myers  Squibb,  Digital  Equip- 
ment Corporation,  FMC,  General  Electric,  Hewlett-Packard,  IBM, 
Johnson  and  Johnson,  Merck,  Pfizer,  Procter  and  Gamble,  Rockwell 


International  and  Time  Warner — all  represent  a  broad  spectrum  of 
U.S.  private  sector  intellectual  property  interests. 

Intellectual  property  protection  is  about  American  competitive- 
ness and  American  jobs.  America's  competitive  edge  rests  ulti- 
mately on  our  creativity  and  resourcefulness,  the  unique  ability  of 
Americans  to  generate  new  ideas  and  develop  new  ways  of  looking 
at  the  world. 

Our  growth  industries  are  idea  industries,  like  entertainment, 
pharmaceuticals  and  computer  software.  All  of  these,  and  many 
more,  will  need  strong  intellectual  property  protection  if  they  are 
to  continue  to  grow,  to  create  skilled  and  high-paying  jobs  here  in 
the  United  States,  and  to  expand  into  new  markets  worldwide. 

Notwithstanding  the  inroads  made  by  successive  administrations 
in  improving  the  intellectual  property  protection  abroad,  piracy, 
coimterfeiting  and  other  infringements  of  U.S.  intellectual  property 
continue.  The  U.S.  International  Trade  Commission  estimated  in 
1986  that  worldwide  intellectual  property  infringement  costs  the 
U.S.  pharmaceutical  industry  over  $5  billion  per  year;  while  the 
U.S.  copyright-based  companies  estimate  their  annual  losses  due  to 
piracy  at  $15  billion  to  $17  billion  per  vear. 

Mr.  Chairman,  members  of  the  subcommittee,  on  balance,  the 
TRIPS  Agreement  contains  high  standards  of  protection  and  en- 
forcement for  patents,  copyrights,  trademarks,  trade  secrets,  indus- 
trial designs  and  semiconductor  layout  designs;  has  a  multilateral 
dispute  resolution  mechanism;  and  limits  many  of  the  exceptions 
and  derogations  from  the  standards  of  protection  that  had  been  a 
concern  for  the  IPC. 

Unfortunately,  the  TRIPS  text  also  contains  certain  deficiencies 
in  protection.  The  major  deficiencies  include  overly  long  and  dis- 
criminatory transition  periods  before  the  developing  companies 
have  to  undertake  their  TRIPS  obligations. 

For  example,  newly  industrialized  developing  countries,  which  al- 
ready compete  very  effectively  with  the  United  States  and  other  de- 
veloped countries  across  a  broad  range  of  technologically  advanced 
products,  will  not  have  to  provide  TRIPS  level  intellectual  propertv 
protection  until  July  1,  2000.  Those  developing  countries  that  will 
not  have  in  place  product  patent  protection  for  pharmaceutical  and 
agrichemical  products  on  the  date  that  the  TRIPS  Agreement  en- 
ters into  force,  on  July  1,  1995,  will  be  permitted  to  continue  their 
piracy  of  such  products  for  10  years,  until  July  1,  2005.  That  is  10 
years  from  the  date  that  the  agreement  goes  into  force,  but  it  is 
over  11  years  from  today. 

Another  major  deficiency  is  found  in  the  copyright  provisions  of 
the  TRIPS  text,  where  there  are  ambiguities  regarding  the  provi- 
sion of  full  national  treatment  to  all  intellectual  property  right 
holders. 

The  TRIPS  agreement  also  contains  other  deficiencies,  which  are 
carried  over  from  the  Dunkel  text,  and  which  were  identified  in  a 
letter  that  the  IPC  sent  to  Ambassador  Kantor  last  March.  I  ask 
that  the  letter  be  inserted  into  the  record  of  this  hearing. 

Mr.  Chairman,  members  of  the  subcommittee,  we  continue  to  be 
deeply  troubled  by  the  gaps  in  protection  in  the  TRIPS  Agreement. 
However,  on  balance,  the  benefits  of  the  TRIPS  Agreement  out- 
weigh our  particular  concerns,  especially  since  the  agreement's  de- 
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ficiencies  can  still  be  overcome  through  the  development  and  imple- 
mentation of  a  comprehensive  U.S.  strategy.  Under  these  cir- 
cumstances, the  IPC  supports  the  TRIPS  Agreement  and  urges  the 
adoption  of  legislation  necessary  to  implement  U.S.  obligations 
under  the  accord. 

The  struggle  on  behalf  of  adequate  and  effective  intellectual 
property  protection  abroad  will  not  end  with  congressional  action 
on  the  TRIPS  agreement.  So  long  as  the  developing  countries  avail 
themselves  of  the  lengthy  transition  periods  and  so  long  as  assaults 
on  our  intellectual  property  continue  in  some  of  the  industrialized 
countries,  the  IPC  believes  that  it  is  premature  for  the  United 
States  to  rely  solely  on  the  WTO  dispute  settlement  process. 

In  this  regard,  the  recent  agreement  that  terminated  the  special 
301  investigation  of  Brazil's  intellectual  property  practices  is  espe- 
cially noteworthy  in  the  fact  that  Brazil  pledged  to  accelerate  its 
implementation  of  the  provisions  of  the  TRIPS  Agreement.  Brazil 
pledged,  in  its  note  to  Ambassador  Kantor,  that  it  would  accept 
TRIPS  level  protection  in  its  national  laws  by  the  end  of  this  year. 
This  means  that  American  right  holders,  as  well  as  Brazilian  right 
holders,  will  have  TRIPS-level  protection  6  years  ahead  of  the  time 
mandated  by  the  TRIPS  Agreement.  And  in  the  case  of  pharma- 
ceutical products,  10  years  ahead  of  the  time  mandated  by  the 
GATT.  The  IPC  congratulates  Ambassador  Kantor  and  his  staff  in 
gaining  this  pledge  and  urges  him  to  enter  into  negotiations  with 
other  advanced  developing  countries  to  encourage  them  to  follow 
the  example  set  by  Brazil. 

The  IPC  has  developed  a  package  of  amendments  to  the  Uruguay 
round  implementing  legislation  that  would  provide  the  statutory 
basis  for  the  development  of  a  post-Uruguay  round  U.S.  strategy  on 
intellectual  property.  The  package  is  attached  to  my  prepared  testi- 
mony. 

The  strategy  will  need  the  support  of  all  government  agencies, 
not  just  those  like  USTR  and  the  Patent  and  Trademark  Office, 
that  have  traditionally  dealt  with  intellectual  property.  Selected 
U.S.  Government  programs  will  require  fine  tuning  in  order  to  en- 
hance their  ability  to  serve  as  instruments  of  U.S.  intellectual 
property  policy.  For  example,  developing  countries  should  be  re- 
quired to  fully  implement  the  TRIPS  provisions  as  a  precondition 
for  continued  beneficiary  status  under  the  GSP,  Caribbean  Basin 
Initiative  and  Andean  Trade  preferential  schemes. 

I  urge  this  committee  to  provide  in  the  foreign  assistance  reau- 
thorization bill  for  the  use  of  U.S.  foreign-aid  and  OPIC  programs 
to  encourage  and  facilitate  improved  intellectual  property  protec- 
tion in  recipient  countries. 

Other  elements  in  the  U.S.  strategy  would  be  the  expanded  nego- 
tiation of  bilateral  intellectual  property  agreements  and  the  inclu- 
sion of  improved  intellectual  property  protection  as  a  primary  ob- 
jective in  U.S.  regional  initiatives,  such  as  in  the  possible  expan- 
sion of  NAFTA,  and  in  APEC,  the  Asia-Pacific  Economic  Coopera- 
tion Group. 

While  the  IPC  looks  principally  to  an  invigorated  and  highly  tar- 
geted bilateral  program,  active  involvement  in  the  establishment 
and  initial  operations  of  the  TRIPS  regime  in  the  World  Trade  Or- 


ganization  is  also  critical  to  long-term  U.S.  intellectual  property  in- 
terests. 

In  conclusion,  Mr.  Chairman  and  members  of  the  subcommittee, 
while  the  IPC  supports  the  implementation  of  the  TRIPS  Agree- 
ment, it  also  believes  that  a  comprehensive  strategy  must  be  devel- 
oped to  not  only  complete  the  TRIPS  negotiations,  but  also  to  effec- 
tively repel  the  continuing  assaults  on  our  intellectual  property. 

The  IPC  stands  ready  to  work  with  the  Congress  and  with  the 
administration  in  the  development  of  such  an  intellectual  property 
strategy  for  the  21st  century. 

Thank  you. 

[The  prepared  statement  of  Mr.  Gorlin  appears  in  the  appendix.] 

STATEMENT  OF  JUDY  OLSON,  PRESIDENT,  NATIONAL 
ASSOCIATION  OF  WHEAT  GROWERS 

Ms.  Olson.  Mr.  Chairman,  thank  you  for  the  kind  introduction. 
Thank  you  and  the  subcommittee  for  this  opportunity  to  discuss 
the  Uruguay  Round  Agreement  and  its  impact  on  U.S.  agriculture. 

My  name  is  Judy  Olson.  I  am  a  wheat  and  barley  farmer  from 
Garfield,  Washington.  I  appear  before  you  today  as  president  of  the 
National  Association  of  Wheat  Growers,  but  I  have  the  added  honor 
today  of  also  being  able  to  convey  to  you  the  views  of  several  other 
organizations  with  a  strong  interest  in  how  the  GATT  implement- 
ing legislation  evolves  with  respect  to  agricultural  export  programs. 

These  are:  The  American  Soybean  Association;  the  National  Bar- 
ley Growers  Association;  the  National  Broiler  Council;  the  National 
Cotton  Council;  the  National  Pork  Producers  Council,  the  National 
Sunflower  Association;  the  New  England  Brown  Egg  Council;  and 
the  Rice  Millers  Association. 

The  goal  of  the  Uruguay  round  was  to  achieve  a  greater  liberal- 
ization of  trade  in  agriculture  and  to  bring  in  all  measures  effecting 
import  access  and  import  competition  under  strengthened  and 
more  operationally  effective  GATT  rules  and  disciplines. 

We  believe  that  this  goal  was  attained  on  both  points,  but  that 
the  results,  even  at  the  end  of  the  implementing  period,  will  be 
fairly  modest,  especially  for  export-dependent  commodities  such  as 
wheat. 

The  U.S.  farmer's  ability  to  export  to  new  and  established  mar- 
kets will  largely  be  determined  by  how  the  administration  and 
Congress  intend  to  proceed  on  the  implementation  of  the  Uruguay 
Round  Agreement.  We  believe  that  this  issue  is  directly  related  to 
the  Chairman's  request  for  specific  recommendations  for  legislation 
to  implement  the  GATT  Agreement. 

In  order  to  meet  its  obligations  under  the  Uruguay  round  and  to 
remain  competitive  in  an  only  slightly  less  hostile  world  trading 
environment,  the  United  States  has  agreed  to  accept  stage  reduc- 
tions in  the  annual  volume  and  value  of  the  export  enhancement 
or  EEP  program. 

According  to  the  final  Act,  the  United  States  will  be  required  to 
cap  its  EEP  volumes  and  values  at  the  1992  levels  and  reduce 
these  amounts  by  21  percent  in  terms  of  volume,  and  36  percent 
in  terms  of  value. 
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In  the  case  of  wheat,  when  fully  implemented,  the  new  GATT 
Agreement  will  have  curtailed  the  European  wheat  subsidies  by  an 
amount  roughly  equivalent  to  a  very  poor  wheat  crop  in  Italy. 

Unfortunately,  the  GATT  accord  does  nothing  to  discipline  the 
unfair  practices  of  monopolistic  state  trading  agencies  or  other 
predatoiy  pricing  practices. 

It  is  clear  that  the  legislative  authority  for  EEP  needs  to  be  re- 
written to  reflect  broader  market  development  and  export  expan- 
sion objectives,  as  well  as  be  funded  at  levels  proscribed  by  the 
Uruguay  round  reduction  schedule.  This  will  ensure  that  the  Unit- 
ed States  will  be  able  to  take  advantage  of  the  growth  in  the 
nonsubsidized  share  of  the  world  market. 

We  strongly  recommend  that  the  Uruguay  round  implementing 
legislation  amend  the  statutory  authority  for  the  Export  Enhance- 
ment Program,  to  include  the  following  objectives. 

One,  E.E.P.  must  be  redefined  to  focus  on  foreign  market  devel- 
opment and  export  expansion.  The  statutory  definition  of  the  EEP 
program,  as  a  response  to  unfair  trade  practices,  is  restricting  the 
use  of  the  program  to  countries  where  the  United  States  previously 
has  targeted  the  European  community's  subsidy  programs. 

Now  that  this  trade  policy  tool  is  no  longer  needed,  there  is  an 
appropriate  role  for  EEP  in  developing  foreign  markets  and  ex- 
panding exports.  This  purpose  will  allow  the  United  States  to  com- 
pete more  effectively  and  on  near  equal  terms,  with  all  exporting 
countries,  especially  those  left  undisciplined  by  the  Uruguay  round 
commitments  on  export  subsidies. 

Two,  E.E.P.  operations  must  be  broadened  to  include  all  foreign 
markets  and  streamlined  to  increase  effectiveness.  Targeting  of 
EEP  against  unfair  trade  practices  has  prevented  competition  in 
key  markets,  reducing  export  volume  and  increasing  costs. 

Moreover,  targeting  has  required  approval  by  other  agencies,  a 
time-consuming  and  often  public  process  that  allows  other  export- 
ing countries  to  undercut  U.S.  prices  and  complete  export  sales. 
Opening  EEP  up  to  all  markets  would  eliminate  the  need  for  inter- 
agency approval,  allowing  more  efficient  use  of  funds  available  for 
the  program. 

Three,  E.E.P.  funding  must  be  made  available  and  required  to  be 
used  to  the  full  extent  permitted  by  GATT.  The  amount  of  outlays 
permitted  to  be  used  for  export  subsidy  programs  during  each  year 
of  the  implementation  period  is  specifically  identified  by  commod- 
ity-sector in  the  GATT  agreement. 

In  order  to  maximize  U.S.  competitiveness,  funding  provided  for 
these  programs  in  each  fiscal  year  must  equal  or  exceed  the  total 
amount  permitted  to  be  used.  In  addition,  all  funds  made  available 
must  be  required  to  be  obligated. 

Four,  outlay  reductions  in  EEP  required  during  the  GATT  irnple- 
mentation  period  must  be  redirected  to  fund  "green  box"  agricul- 
tural export  programs,  the  need  for  government  assistance  in  main- 
taining the  competitiveness  of  U.S.  agricultural  exports  will  not  de- 
cline as  EEP  outlays  are  reduced. 

Many  of  the  trade  practices  of  other  exporting  countries  are  not 
subject  to  GATT  discipline.  The  role  of  export  promotion  activities 
and  food  assistance  programs  in  supporting  private  sector  efforts  to 
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access  foreign  markets  will  only  become  more  important  as  U.S.  ex- 
port subsidies  are  phased  down. 

The  U.S.  agriculture  community  strongly  supports  a  requirement 
in  the  GATT  implementing  legislation  that  funds  equivalent  to  re- 
quired reductions  in  EEP  and  other  subsidy  programs  be  shifted  to 
export  development  activities  not  subject  to  reduction  under  GATT. 

Finally,  we  would  like  this  opportunity  to  urge  the  administra- 
tion to  take  a  highly  aggressive  stance  in  the  operation  of  the  Ex- 
port Enhancement  Program  prior  to  the  Uruguay  Round  Agree- 
ment entering  into  force. 

Unless  the  unrestrained  export  practices  of  our  competitors  are 
effectively  countered  in  this  interim  period,  the  United  States  will 
enter  the  implementation  period  with  few  resources,  potentially 
high  stocks  overhanging  our  market,  and  a  sharply  reduced  share 
of  the  world  market. 

Again,  on  behalf  of  our  group,  I  would  like  to  thank  you  for  the 
opportunity  to  appear  here  today.  We  look  forward  to  working  with 
the  administration  and  this  committee  as  we  move  toward  passing 
the  Uruguay  round  implementing  bill. 

Thank  you. 

[The  prepared  statement  of  Ms.  Olson  appears  in  the  appendix.] 

Mr.  Gejdenson.  Thank  you.  Let  me  start  with  intellectual  prop- 
erty, not  that  we  don't  have  a  lot  of  wheat  growers  in  Connecticut. 

Why  do  we  have  such  a  long  transition  in  intellectual  property? 
I  mean,  why  couldn't  we  have  done  better  there  for  developing 
properties? 

Mr.  GrORLlN.  Not  having  been  a  negotiator,  I'm  not  sure  that  I 
can  explain  the  reasons  why  we  accepted  5  to  10  years. 

However,  let  me  point  out  that  transition  periods  in  the  GATT 
are  generally  in  years  and  sometimes  in  decades.  There  are  transi- 
tion provisions  that  are  found  in  the  current  GATT  that  are  still 
in  place  20  years  after  they  were  put  into  place. 

Unfortunately,  the  5  and  10  years  were  included  in  the  Dunkel 
text,  which  appeared  as  a  draft  over  2  years  ago.  Even  though  the 
United  States  did  not  approve  the  Dunkel  text,  the  language  in  the 
text  became  basically  locked  in  concrete  during  the  2  years  that  it 
took  to  negotiate  the  final  text. 

The  fact  is  that  most  of  our  bilateral  agreements  have  a  year  to 
18  months  of  transition.  The  NAFTA  basically  had  a  year  of  transi- 
tion. That's  normal  for  intellectual  property.  Anything  longer  raises 
very  serious  problems  in  terms  of  protection. 

Mr.  Gejdenson.  Will  the  Brazil  agreement  help  us  with  other 
countries  if  it  becomes  the  model  that  people  have  to  measure  up 
to?  And  is  that  good  news  or  bad  news. 

Mr.  GoRLEN.  The  Brazil  agreement  is  great  news.  The  Brazilians, 
under  pressure  from  the  United  States,  have  basically  accepted 
TRIPS-level  protection,  not  6  years  from  now,  and  with  respect  to 
pharmaceuticals,  not  11  years  fi-om  now  but  if  they  implement 
what  they  pledge,  a  year  from  now. 

So,  hopefully  it  will  be  the  model  for  the  type  of  aggressive  bilat- 
eral strategy  that  we  expect  that  the  administration  will  pursue 
during  these  long  transition  periods. 

Mr.  Gejdenson.  And  are  there  other  things  that  we  in  the  Con- 
gress or  the  administration  can  do  that  would  prod  other  countries 
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to  respond  on  intellectual  property  the  way  Brazil  has?  Or  is  Brazil 
at  a  certain  stage  in  its  economic  development  where  it's  more  in- 
clined toward  taking  these  actions  than  countries  that  might  be 
less  developed  and  less  involved  in  international  trade? 

Mr.  GoRLiN.  Actually,  what's  interesting  about  Brazil  is  that 
trade  is  less  than  10  percent  of  Brazil's  GDP  as  opposed  to  coun- 
tries like  the  ASEAN  countries  where  the  trade  is  much  higher.  To 
that  extent 

Mr.  Gejdenson.  It's  easier  for  them  to  do? 

Mr.  GoRiJN.  Well,  it  would  be  easier,  and  also  we  would  have 
more  leverage. 

We  hope  tnat  Brazil  will  be  a  model  for  other  advanced  develop- 
ing countries  in  accelerating  their  full  implementation  of  TRIPS. 

Mr.  Gejdenson.  Mr.  Townsend,  on  the  machine  tool  industry, 
you  said  in  1974,  they  basically  closed  the  door? 

Mr.  Townsend.  It  appears  to  us  that  that  was  the  year  in  which 
the  door  was  closed.  And  it's  basically  looking  at  tne  experience 
level,  because  as  I  said,  that  was  the  last  time  which  we  had  ex- 
ported a  major  machine  tool. 

Mr.  Gejdenson.  What  did  you  export  there  in  1973? 

Mr.  Townsend.  Well,  what  we  basically  exported  was  horizontal 
boring  machines  or  horizontal  machining  centers. 

Mr.  Gejdenson.  And  how  big  a  market  was  that  in  1973? 

Mr.  Townsend.  I  can't  tell  you  the  size  of  the  GNP. 

Mr.  Gejdenson.  Would  you  get  for  the  committee  the  industry 
numbers  on  what  we  sold  Japan  in  machine  tools  from  1965  all  the 
way  up  through  today?  I'm  sure  you've  got  those  figures  some- 
where. 

Mr.  Townsend.  I  can  furnish  the  committee  that.  In  fact,  I  have 
worked  up  a — sort  of  a  statistical  dossier  that  I'll  be  very  happy  to 
send  to  you,  that  will  show  what  has  happened,  particularly  in  the 
trade  with  Japan  in  the  area  of  machine  tools. 

Mr.  Gejdenson.  Have  you  ever  taken  a  look  at  this  area  and 
compared  it  to  other  areas  where  the  Japanese  were  moving  in  to 
try  to  create  a  dominant  position?  Are  there  any  kind  of  parallels 
out  there? 

Mr.  Townsend.  Well,  I  think  that  there  is  a  certain  parallel  in 
terms  of  what  has  gone  on  in  terms  of — if  you  want  to  call  it 
targeting  specific  mancets. 

The  particular  conclusions  I  have  reached,  in  terms  of  where  sup- 
posedly the  Japanese  have  excelled,  say  in  the  area  of  manufactur- 
ing there  has  to  be  about  three  specific  criteria:  One,  there  must 
be  a  significant  domestic  market  in  their  own  country  for  the  prod- 
uct; two,  there  must  be  a  significant  export  market  for  the  product; 
three,  it  tends  to  be  a  standard  type  of  product  which  can  be  made 
on  a  mass  production  basis. 

And  when  you  look  at  those  areas,  the  Japanese  appear  to  excel 
on  the  international  markets  in  products  sucn  as  automobiles;  opti- 
cal goods;  electronic  goods  and  machine  tools. 

At  the  same  time,  if  you  take  those  particular  products,  it  ap- 
pears that  the  Japanese  have  been  very,  very  protective  of  their 
home  markets. 

This  dossier  that  I  will  send  you  will  indicate  that  when  it  comes 
to  the  importation  of  machine  tools  in  Japan,  they're  very  protec- 
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tive  on  the  so-called  high  tech  end  of  the  scale.  A  much  larger  per- 
centage of  their  imports  come  from  manually  controlled  machines, 
which  they  basically  have  no  interest  in. 

On  the  other  hand,  when  it  comes  to  something  like  vertical  ma- 
chining centers,  which  they  have  a  very  dominant  position  in  the 
world  market,  imports  only  account  for  less  than  one-half  of  1  per- 
cent of  their  consumption  of  that  product. 

So  it  appears  to  us  that  they're  very,  very  protective  in  certain 
segments  of  their  economy,  such  as  machine  tools. 

Mr.  Gejdenson.  Thank  you.  Mr.  Rohrabacher. 

Mr.  Rohrabacher.  Could  you  give  us  an  example  of  a  couple  of 
major  types  of  tools  that  we  make  money  on  exporting  abroad? 

Mr.  TowNSEND.  In  terms  of  what  the  industry  makes  money  on 
exporting?  Well,  I  think  it  would  run  the  entire  gamut.  Congress- 
man, in  terms  of  what  we're  able  to  make  money. 

Now,  as  I  say,  I  can't  speak  for  other  companies;  the  only  thing 
is  I  can  speak  for  is  the  experience  of  our  own  company.  We  basi- 
cally tend  to  rely  very  heavily  upon  our  engineering  expertise  and 
technical  capabilities  to  provide  our  customer  the  needed  solution 
in  terms  of  what  they  require. 

In  1993,  China  was  a  very  good  export  market  for  our  company. 
And  we  provided  them  with  some  very  high  class  machine  tools, 
particularly  in  the  area  related  to  automobile  production  and  other 
areas  which  require  very  precise  machining. 

Mr.  Rohrabacher.  In  other  words,  we're  selling — we're  basically 
designing  machine  tool  equipment  to  meet  the  needs  of  other  peo- 
ple? 

Mr.  TowNSEND.  If  you  wish  to  reach  that  conclusion,  I  think  that 
might  be  a  fair  statement.  At  least  in  terms  of  our  experience 
where  we  tend  to  excel  overseas  is  where  we're  able  to  provide  our 
customers  with  custom  or  semi-custom  design  types  of  machine 
tools. 

Mr.  Rohrabacher.  And  our  biggest  competitors  in  this  area  of 
custom  designed  tools? 

Mr.  TowNSEND.  Well,  our  biggest  competitor,  in  terms  of  foreign 
competition,  would  be  coming  from  the  German  side.  And  as  I  stat- 
ed in  my  testimony,  we  see  a  very  rampant  consolidation  that's 
going  on  in  the  European  machine  tool  market,  particularly  in  Grer- 
many. 

And  one  of  the  very  large  companies  that's  now  emerging  out  of 
this  is  a  company  called  Dorries  Scharmann.  And  we  find  them  to 
be  direct  competitors  around  the  world. 

Likewise,  there's  one  or  two  Japanese  companies,  for  example  To- 
shiba, which  would  be  almost  a  direct  competitor. 

Looking  at  the  Japanese  machine  tool  manufacturers  Toshiba  is 
probably  the  one  that  most  directly  reflects  the  product  offering  of 
Giddings  and  Lewis  in  terms  of  customized  or  specially  designed 
machine  tools. 

Now,  I'd  also  like  to  point  out  to  the  subcommittee  that  Toshiba 
was  also  banned  from  selling  into  the  U.S.  market  for  5  years  for 
violations  of  the  COCOM  regulations. 

Mr.  Rohrabacher.  I  remember  that  one  very  well. 
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Now,  you  mentioned  that — about  the  trouble  of  basically  now 
penetrating  the  Japanese  market,  and  how  that  has  changed;  that 
before  you  had  access,  and  now  you  believe  you  don't  have  access. 

Is  that  because  you've  been  out-competed,  or  is  that  because 
there's  some  sort  of  hidden  agenda  by  people  who  control  the  deci- 
sionmaking process? 

Mr.  TowNSEND.  Our  general  conclusion  is  it's  because  of  some 
sort  of  hidden  agenda.  We're  not  going  to  find  a  smoking  gun  in 
terms  of  any  outright  prohibition  against  exporting  machine  tools 
to  Japan. 

In  fact,  the  Japanese  like  to  point  out — and  I  think  it's  still  in 
effect — that  they  have  some  of  the  very  lowest  tariffs  on  machine 
tools.  And  there  for  a  period  of  time,  there  was  really  no  tariff  on 
machine  tools  that  were  brought  into  Japan.  So  they  use  that  to 
say,  look,  it's  not  because  of  that. 

But  as  I  say,  I  think  it  is  really  a  hidden  agenda.  Gk)ing  back  to 
the  statement  that  I  made,  when  we  tried  to  establish  these  cooper- 
ative efforts,  they  stated  there  is  no  market  for  your  machine  tools. 

Mr.  RoHRABACHER.  How  can  you — what  can  you  tell  us  now  that 
indicates  that  this  is  due  to  an  agenda  item  by  some 
decisionmakers  versus  just  the  fact  that  you  might — that  Japanese 
industry  may  have  progressed  to  the  point  that  it  now  can  out-com- 
pete you? 

Mr.  ToWNSEND.  Well,  in  terms  of  out-competing  us,  let  me  give 
you  one  anecdotal  situation.  I  visited  some  Japanese  machine  tool 
companies,  and  it  was  interesting  in  touring  their  facilities,  they 
would  point  out  to  us,  and  they'd  take  great  pride  to  show  us  a 
Giddings  and  Lewis  machine. 

And  of  course,  usually  those  machines  had  been  exported  to 
Japan  prior  to  1974,  and  they'd  always  say,  you  make  a  very  good 
machine,  it's  very  durable  and  it's  lasted  very  long. 

But  then  at  the  same  time  to  come  back  and  say  well,  on  a  cur- 
rent basis,  there's  no  market  for  your  machines  or  products  within 
Japan. 

Mr.  RoHRABACHER.  Is  that — now,  is  that  true  as  well  with  Ger- 
many? Because  you  say  now  Grermany  was  the  country  you  cited 
first  as  your  competitor.  Do  we  have  that  same  trouble  with  the 
Germans  in  terms  of 

Mr.  TowNSEND.  No.  In  fact,  if  you  look  at  Germany  in  terms  of 
their  imports  of  machine  tools,  that  they  import  approximately  38 
percent  of  their  consumption  of  machine  tools. 

And  Germany  actually — I'm  not  sure  about  1993.  But  prior  to 
1993,  Germany  was  actually  the  world's  largest  exporter  of  ma- 
chine tools  in  terms  of  total  volume. 

The  characteristic  of  the  international  machine  tool  market,  as  I 
tried  to  point  out,  is  that  basically  they  traded  across  international 
boundaries,  with  the  one  exception  of  Japan,  which  is  very  closed. 

In  1993,  only  9.7  percent  of  their  consumption  of  machine  tools 
were  from  imports. 

Mr.  ROHRABACHER.  And  that  number  in  Germany  is  30  some- 
thing percent? 

Mr.  Towi>iSEND.  38  percent. 

Mr.  ROHRABACHER.  38  percent. 


15 

So,  there  is  no  rational  explanation  of  the  difference,  except  you 
believe  that  it  would  be  there's  some  sort  of  decision  being  made 
by  somebody  to  exclude  external  competition  from  their  internal 

market? 

Mr.  TowNSEND.  This  is  basically  our  conclusion,  yes,  sir. 

Mr.  RoHRABACHER.  All  right.  And  what  would  you  suggest, 
whereas  we  don't  have  something  to  shoot  at — I  mean  we  don't 
have  these  high  tariffs  in  this  area.  What  would  you  suggest  we  do 
about  this? 

Mr.  TowNSEND.  Well,  I  think  it  requires  continuous  pressure  on 
the  Japanese  to  open  up  their  markets.  It's  not  only  machine  tools; 
machine  tools  are  only  one  example. 

So  that  I  think  Congress  has  a  great  effect  in  terms  of  what  type 
of  legislation  that  you  pass. 

Mr.  ROHRABACHER.  Should  we  succumb  to  the  temptation  of 
drawing  a  line  and  saying,  this  is  the — this  is  what  we're  going 
after;  this  is  a  quota  that  we  expect  you  to  reach? 

Mr.  TOWNSEND.  Well,  I  know  that  in  terms  of  the  negotiation 
that's  been  going  on,  the  Japanese  resisted  very  strong  in  terms  of 
establishing  a  specific  type  of  quota. 

On  the  other  hand,  we  cannot  really  see  any  evidence  that  there 
is  any  specific  improvement  that's  going  on,  and  that  the  trade  def- 
icit with  Japan  continues  to  grow. 

I  think  it  s  also  interesting.  Congressman,  that  when  you  look  at, 
in  terms  of  what's  happened  with  U.S.  exports,  that  today  the 
United  States  is  very,  very  competitive  in  our  exports,  not  only  ma- 
chine tools  but  in  other  areas.  That  in  Europe,  we  have  turned  the 
situation  around  where  we  were  in  a  deficit,  I  believe  about — say 
in  the  mid- 1980' s — a  deficit  of  about  $17  billion.  And  now  we're  in 
a  positive  trade  balance. 

And  where  you  look  overall  in  terms  of  the  U.S.  exports  of  indus- 
trial goods  and  materials,  even  including  automobiles,  is  that  I 
think  in  1992,  we  overall  had  a  favorable  trade  balance  of  about 
SlObilHon. 

So,  it's  not  a  question  of  American  manufacturers  not  being  com- 
petitive; we  are  competitive.  The  question  is  are  there  restrictions 
of  access  into  given  markets,  and  specifically  Japan. 

Mr.  ROHRABACHER.  Mr.  Chairman,  the  testimony  is  very  demon- 
strable about  the  problem,  in  terms  of  clearlv  Japanese  are  making 
a  decision  that  we  don't  think  is  the  right — f^ir  to  our  own  citizens. 
And  Germans  and  other  competitors  are  willing  to  be  competitive, 
even  though  they  themselves  are  exporters. 

I  don't  have  a  solution;  I  haven't  gleaned  a  solution  out  of  your 
testimony.  But  I  would  be  very  interested  in  working  with  you,  Mr. 
Chairman,  to  see  exactly  what  we  can  do  without  having  to  set 
some  numerical  quota  which  I  don't  believe  works. 

In  terms  of  intellectual  property — did  you  have  another  point? 

Mr.  TOWNSEND.  Just  another  point  I'd  like  to  make,  Congress- 
man, is  that  you  know,  basically  it  appears  to  us  that  not  only  are 
there  restrictions  now,  or  some  sort  of  hidden  agenda  type  of  thing 
to  make  selling  into  Japan  very  difficult,  particularly  on  certain 
products  such  as  machine  tools. 

But  it  also  appears  to  us  that  the  Kieretsu  system,  which  is  the 
Japanese  system  that  they  have  brought  to  tnis  country  and  of 
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their  purchasing  favoritism  toward  Japanese  suppHers,  not  only  in 
terms  of  bringing  in  components  to  Japan,  but  even  in  purchasing 
of  components  by  Japanese  subsidiaries  here  in  the  United  States. 

In  fact,  many  of  these  subsidiaries  that  have  come  to  this  country 
and  estabhshed  manufacturing  operations  were  simply  a  result  of 
the  Kieretsu  system,  saying  you've  got  to  come  over  here  and  do 
this. 

So,  it's  a  type  of  thing,  as  I  say,  that's  sort  of  an  importation  of 
the  Kieretsu  system.  Ajid  as  I  stated  earlier,  we  have  quoted  to 
Japanese  transplants  machine  tools,  to  be  recommended  on  this 
side,  that  they  purchase  our  equipment,  only  for  that  recommenda- 
tion to  be  countermanded  by  Japan. 

Mr.  RoHRABACHER.  The  word,  I  think,  is  insidious  of  what  you're 
describing,  and  I  appreciate  your  testimony. 

I'd  like  to  ask  a  few  questions  about  intellectual  property  rights. 
From  what  you  said  in  your  testimony,  am  I  to  conclude  that  the 
Koreans  really — I  mean,  we  are —  just  got  the  best  of  us?  I  mean, 
this  sounds  unbelievable  that  it's  going — not  going  to  be  until  after 
the  year  2000  that  they're  going  to  have  to  respect  our  intellectual 
property  rights? 

Mr.  GoRLiN.  Basically,  the  transition  periods  are  by  groupings  of 
countries.  The  transition  period  for  developed  countries — the  Unit- 
ed States,  Europe,  and  Japan — is  1  vear.  And  for  developing  coun- 
tries it's  5  years  for  all  products  and  works  and  10  years  for  phar- 
maceutical products. 

Korea  is  a  developing  country.  As  far  as  our  abilityto  take  them 
to  dispute  settlement  for  a  violation  of  one  of  the  GATT  obligations, 
that  will  be  delayed  5  years. 

Now,  we  have  already,  under  section  301,  forced  them  to  see  the 
light  and  increase  their  protection  of  intellectual  property.  But 
from  the  point  of  view  of  GATT,  yes,  Korea  will  not  have  any  obli- 
gations for  5  to  10  years. 

Mr.  ROHRABACHER.  What — could  you  give  us  some  examples  of 
what  Korea  is  doing  today  which  you  would  consider  to  be  a  situa- 
tion that  needs  to  be  corrected  and  how  much  it's  costing? 

Mr.  GrORLIN.  Well,  the  major  problem  with  Korea  is  not  so  much 
the  fact  that  the  protection  is  not  on  their  books.  Korea  still  has 
problems  with  its  enforcement  of  intellectual  property  rights. 

If  you  look  at  the  TRIPS  Agreement  as  a  model  intellectual  prop- 
erty agreement,  it  not  only  requires  high  standards  of  protection, 
but  also  requires  high  standards  of  enforcement. 

For  example,  the  Koreans  have  only  recently  begun  to  put  copy- 
right pirates  in  jail.  Before  that,  it  used  to  be  a  small  fine,  $100 
or  so,  for  major  infringements. 

Mr.  ROHRABACHER.  They're  doing  that  now? 

Mr.  GoRLiN.  They're  still  doing  it  because  their  enforcement  is 
not  yet  strong. 

Mr.  ROHRABACHER.  Could  you  give  me — I'm  sorry  if  I'm  taking 
too  much  time,  Mr.  Chairman — ^but  could  you  give  me  a  couple  of 
examples  of  the  type  of  pharmaceutical  drugs  that  are  being  cop- 
ied? What  are  we  really  talking  about  here? 

Mr.  GoRLiN.  Well,  I  cannot  give  you  specific  examples,  but  let  me 
just  give  you  an  example,  not  so  much  in  Korea,  but  in  another 
country. 
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A  number  of  years  ago  Pfizer  had  a  product  called  Feldene, 
which  is  an  antiarthritic  drug.  And  because  Argentina  does  not 
provide  any  protection  for  pharmaceutical  drugs,  when  Pfizer  was 
prepared  to  market  its  drug — which  is  protected  in  the  United 
States  and  Europe  and  Japan — in  Argentina,  it  was  the  second 
Feldene  product  on  the  market.  A  pirate  had  already  put  Pfizer's 
product  on  the  market.  After  the  first  year,  I  believe,  there  were 
1 1  competitors  with  the  same  drug  on  the  Argentine  market. 

Mr.  ROHRABACHER.  Thank  you  very  much,  Mr.  Chairman. 

Mr.  Gejdenson.  Mr.  Bereuter. 

Mr.  Bereuter.  Thank  you,  Mr.  Chairman.  Thanks  to  all  the  wit- 
nesses for  their  testimony.  And  Mr.  Grorlin,  I  want  to  particularly 
compliment  you  for  the  detail  of  your  description  for  us,  including 
the  legislative  language.  That's  very  helpful,  and  we  may  well  want 
to  use  that. 

My  question  would  be  directed  to  Ms.  Olson.  I  noted  your  rec- 
ommendation that  the  amount  we'll  be  reducing  the  Export  En- 
hancement Program  should  be  devoted  for,  as  you  put  it,  export 
promotion  activities.  That's  a  good  general  recommendation;  I  cer- 
tainly appreciate  it  and  agree  with  it. 

We  have  a  program,  as  I  think  you're  well  aware,  called  the  Mar- 
ket Promotion  Program,  MPP,  which  was  funded  in  the  previous 
fiscal  year  at  $115  million.  Not  a  remarkably  large  figure  for  a 
country  this  size;  it  goes  to  the  commodity  groups  and  to  the  var- 
ious corporations  that  use  American  products  abroad,  and  the  pro- 
motion of  those  products  abroad. 

This  year  it's  been  reduced  by — to  $100  million.  The  Clinton  ad- 
ministration's budget  calls  for  it  to  be  reduced  for  the  next  fiscal 
year  to  $75  million. 

And  for  the  last  2  years,  at  least,  we've  had  assaults  on  the  MPP 
on  the  House  floor  by  members  who  don't  see  the  benefit  or  have 
substantial  criticisms  about  MPP.  For  example,  they  are  particu- 
larly critical  of  a  smaller  amount  of  the  money  of  the  whole  total 
going  to  a  few  corporations.  They  say  these  corporations  should  be 
able  to  do  without  these  funds. 

We  point  out  that  in  fact  they're — McDonald's,  for  example,  is 
using  American  products  abroad  when  it  sells  the  hamburgers  and 
everything  else,  but — in  most  part. 

I  wonder  if  you're  aware  of  our  difficulties  right  now  in  sustain- 
ing the  previous,  now  current  funding  for  MPP,  and  if  you  have 
any  recommendations  what  we  do  with  our  more  vociferous  col- 
leagues from  New  York  City  and  other  parts  of  New  England  who 
constantly  subject  the  MPP  program  to  attack  on  the  House  floor. 

Ms.  Olson.  Congressman,  thank  you  for  that  question.  The 
groups  that  I  am  representing,  are  very  firm  in  our  conviction  that 
dollars  allocated  within  agriculture,  within  our  export  programs, 
should  remain  there.  Basically,  a  no  net  loss  philosophy. 

Exports  benefit  every  citizen  of  this  country,  and  that's  true 
whether  you're  talking  machine  tools  or  any  other  technology  or  ag- 
ricultural products. 

We  believe,  in  agriculture,  that  probably  the  best  thing  that  we 
can  do  is  have  a  strong  export-oriented  program.  We  are  not  saying 
that  it  should  be  devoted  to  MPP  or  any  other  program;  we  would 
just  like  to  see  a  no  net  loss  at  this  time  so  that  those  dollars  that 
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will  be  realized  as  we  phase  down  our  EEP  program  will  go  into 
what  we  call  "green  box"  or  approved  programs  for  export  develop- 
ment or  market  development  for  U.S.  products,  agricultural  prod- 
ucts in  the  world  market  to  keep  us  competitive  there. 

Mr.  Bereuter.  Well,  I  certainly  appreciate  that  recommendation 
and  agree  with  it.  We'll  have  to  work  on  it  in  some  sort  of  con- 
certed fashion. 

Mr.  Townsend,  you  have  mentioned  that  you  feel  that  the 
Kieretsu  system  has  been  transferred  to  the  United  States.  By 
that,  I  suppose  you  mean  that  some  Japanese  firms  operating 
plants  in  this  country  are  buying  machine  tools  only  or  primarily 
from  other  members  of  the  Japanese  industrial  group,  called  the 
Kieretsu  Group? 

Is  that  what  you're  saying?  And  can  you  give  me  some  examples? 

Mr.  Townsend.  Basically  that's  what  I'm  saying.  Congressman. 
If  we  look  at  many  of  the  transplants,  when  they  go  to  equip  their 
plants  with  machine  tools,  they  come  from  Japan. 

Now,  we've  not  traced  it  back  in  terms  of  saying  that  that  com- 
pany, the  machine  tool  supplier,  was  connected  to  a  specific 
Kieretsu,  but  it's  that  type  of  system  that's  in  place  in  terms  of  the 
preference  or  favoritism  that's  been  given  to  the  Japanese  suppli- 
ers. 

Mr.  Bereuter.  And  what  is  the  legislative  response  that  you 
would  expect  us  to  take? 

Mr.  Townsend.  Well,  it's  a  very  good  question  in  terms  of  legis- 
lative response.  Again,  going  back,  I  think  it's  going  to  take  a  con- 
certed effort  by  all  members  of  government,  in  terms  of  keeping  the 
pressure  on  the  Japanese. 

One  of  the  things  was  the  VRA,  it  was  one  of  those  political  le- 
vers that  applied  a  certain  pressure,  specifically  to  the  Japanese. 

And  let  me  give  you  an  example  of  this.  While  the  VRA's  were 
in  effect,  there  was  the  cooperative  agreement  in  which  there  were 
ongoing  discussions  and  negotiations  between — under  the  auspices 
of  the  Department  of  Commerce  and  the  American  machine  tool  in- 
dustry, to  increase  the  cooperation  with  Japan. 

And  during  that  period,  we  did  see  an  increase  in  orders  from 
Japanese  transplants.  Now,  that  the  VRA  has  expired,  the  Japa- 
nese now  are  taking  the  position  that  that  cooperative  agreement 
that  was  in  effect  then  is  no  longer  binding  since  the  VRA  has  ex- 
pired. 

So,  to  us,  it's  sort  of  prima  facie  evidence  that  as  long  as  there 
was  something  binding  there,  then  they  would  create  some  sort  of 
program. 

When  that  restriction  went  away,  then  thev  feel  that  they  are  no 
longer  bound  by  any  type  of  progress  that  had  been  made  under 
that  previous  agreement. 

Mr.  Gejdenson.  Thank  you  very  much.  I  do  pay  attention  to  ma- 
chine tools.  I  look  for  the  nation  of  origin  when  I  walk  through  the 
factories  and  plant  tours  that  I  do  frequently.  And  for  a  period  of 
time,  all  new  machine  tools,  practically,  were  coming  from  outside 
of  the  United  States. 

I  think  we're  making  some  progress,  and  I  do  believe  it's  prob- 
ably those  specialized  machine  tools  that  you  are  referring  to. 
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Mr.  TowNSEND.  Well,  custom  or  semi-custom.  In  terms  of  our 
company,  that  has  tended  to  be  where  we  had  focused  on.  We  have 
not  really  been  a  big  player  in  what  I  would  call  standard  machine 
tools. 

For  example,  out  of  our  Fond  du  Lac  plant,  the  average  machine 
that  ships  out  of  there  probably  has  a  value  of  about  $1  million. 
So,  this  is  not  a  $75,000  machine  tool  which  comes  out  of  Japan 
in  a  cookie  cutter  approach. 

Mr.  Gejdenson.  Well,  I  thank  you  for  your  response.  I  have  com- 
municated some  concerns  with  machine  tool  associations  and  man- 
ufacturers. 

For  example,  it  appears  that  some  of  our  machine  tool  makers 
are  not  attentive  enough  to  energy  consumption  of  the  equipment 
they  are  producing. 

Plastic  extrusion  is  a  good  example.  Recently,  I  went  through  a 
plant  which  had  convincing  statistics  regarding  the  cost  of  an 
American-made  tool  versus  one  made  in  Europe.  And  the  American 
equipment  was  200  percent  more  expensive  in  terms  of  energy. 

I  relayed  this  information  to  them,  suggesting  perhaps  we  need 
to  be  more  conscious  about  energy  use  of  the  machine  tools  that  are 
being  prepared. 

Mr.  TowNSEND.  I  don't 

Mr.  Gejdenson.  I  don't  aim  that  at  you.  I  doubt  if  you  are  in- 
volved in  that  area,  but  it  was  a  problem  that  I  pointed  out  to 
them. 

Mr.  TOWNSEND.  I  appreciate  the  comment.  Congressman.  In  fact, 
I  believe  it  was  about  2  years  ago  when  I  gave  testimony  before 
this  same  subcommittee  on  the  machine  tool  industry,  and  I  believe 
that  that  was  a  comment  that  you  made  at  that  time.  And  I  went 
back  to  Fond  du  Lac  and  discussed  it  with  our  engineers. 

But  now,  they  were  very  adamant  that  our  machines,  in  terms 
of  electric  consumption,  were  just  as  efficient  as  anything  that  the 
Japanese  had. 

Mr.  Gejdenson.  Do  you  do  plastic  extrusion? 

Mr.  TOWNSEND.  No,  we  do  not  do  plastic  extrusion;  we're  basi- 
cally in  machine  tools  here. 

Mr.  Gejdenson.  I  am  trying  to  reform  the  system  here. 

Mr.  Roth.  Mr.  Chairman. 

Mr.  Gejdenson.  Thank  you.  Our  ranking  member,  Mr.  Roth. 

Mr.  Roth.  Thank  you.  Mr.  Chairman  and  members,  I  want  to 
join  you  in  welcoming  this  excellent  panel  that  we  have  here  today. 
I  appreciated  receiving  the  testimony  early.  We  had  it  last  night, 
and  that  makes  it  somewhat  easier. 

Let  me  also  say  that  John  Townsend  is  one  of  the  reasons  why 
Giddings  and  Lewis  is  our  Nation's  biggest  machine  tool  manufac- 
turer. And  also  thanks,  John,  for  all  of  the  advice  you've  given  me 
on  technology  and  trade  issues.  I  appreciate  it. 

Mr.  Townsend.  Thank  you,  Congressman. 

Mr.  Roth.  And  you  have  a  good  friend  in  Jim  Mack  working  with 
you,  too. 

Mr.  Townsend,  I  just  came  back  from  Green  Bay,  and  I  was  in- 
terested to  hear  all  the  talk  about  GATT. 
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You  know,  I  haven't  heard  much  about  GATT  until  just  recently. 
Now,  everywhere  I  go  people  are  talking  about  GATT.  It's  almost 
as  though  people  are  only  now  waking  up  to  what's  taking  place. 

What  is  your  reading  of  how  GATT  will  affect  our  ability  to  pro- 
tect our  machine  tool  industry  from  unfair  trade  practices?  And 
how  do  you  feel  about  its  impact  on  section  301?  Do  you  think 
we're  doing  the  right  thing? 

Mr,  TowNSEND.  Well,  I  think  that  maintaining  301,  the  provi- 
sions of  301  so  that  we  can  redress  unfair  trade  practices  is  essen- 
tial, not  only  for  the  American  machine  tool  industry,  but  any  other 
American  industry  that's  faced  with  predatory  pricing  practices  or 
unfair  trade  practices  within  this  country. 

We  feel  that  we  should  not  give  up  our  rights  of  U.S.  laws  to 
some  international  tribunal  that  will  make  a  decision  in  Geneva, 
Switzerland. 

Mr.  Roth.  Yes,  we're  doing  that,  for  example,  with  dairy  policy. 
We  gave  up  all  our  rights  under  section  22.  And  that's  going  to  be 
very  difficult  for  us. 

But  how  do  you  see  GATT?  Are  you  being  treated  fairly  under 
GATT,  do  you  think? 

Mr.  TowNSEND.  Well,  as  I  stated  earlier  in  this  statement,  we're 
basically  in  support  of  GATT  or  any  type  of  international  agree- 
ment that  promotes  freer  trade.  Because  I  think  international 
trade  is  very  important,  not  only  to  our  economy,  but  I  think  it  also 
helps  increase  the  world's  standard  of  living. 

And  that,  you  know,  provided  that  there  are  no  artificial  barriers 
and  things  tnat  prevent  this. 

And  GATT— over  all,  the  philosophy  of  GATT,  I  think,  is  very 
beneficial,  not  only  to  the  United  States,  but  to  other  countries  as 
well. 

But  the  concern  is  that  there  may  be  some  nations  out  there  that 
will  devise  certain  tvpes  of  rules  to  circumvent  the  spirit  of  GATT, 
and  that  was  one  oi  our  concerns.  And  particularly  when  it  comes 
to  predatory  type  of  pricing. 

When  I  say  that,  I  think  we  also  have  to  take  in  consideration 
that  what  we  may  perceive  as  being  predatory  pricing,  perhaps 
some  of  the  other  nations  may  not  perceive  to  be  as  predatory  pric- 
ing. And  going  back  to  what  I  stated  earlier  to  the  subcommittee 
here  is  that  the  inability  of  a  lot  of  nations,  particularly  the  Euro- 
pean nations,  and  even  Japan,  to  adjust  their  facilities  and  labor 
force  in  relationship  to  market  conditions. 

In  many  of  these  countries,  their  labor  force  is  viewed  as  a  fixed 
cost,  not  as  a  variable  cost.  So,  in  that  particular  case,  when  they 
view  labor  costs  as  a  fixed  cost,  any  time  that  they  sell  their  prod- 
uct where  they  can  cover  the  direct  cost  of  the  materials  that  go 
into  them,  they  feel  it's  to  their  advantage. 

However,  that's  not  something  that's  common  practice  or  accept- 
able practice  in  the  United  States.  And  so  that  they  can  come  in 
and  significantly  undersell  us  because  of  that  particular  practice, 
in  view  of  their  cost  structure. 

Mr.  Roth.  You  know,  Mr.  Townsend,  we  still  don't  have  the  final 
draft  of  what  the  legislation  would  look  like.  It  would  be  helpful  to 
us  if  when  we  did  have  the  final  draft,  if  you  would  take  a  look 
at  it  and  give  us  your  assessment  of  it.  Would  you  do  that? 
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Mr.  TowNSEND.  We'd  be  very  happy  to  do  that,  Congressman. 

Mr.  Roth.  Thank  you.  We're  not  really  able  to  see  all  the  nu- 
ances and  the  pitfalls,  so  I'd  appreciate  your  analysis. 

I  would  just  quickly  like  to  ask  Ms.  Olson  about  your  point  that 
we're  going  to  have  to  change  our  export  promotional  methods  be- 
cause of  GATT. 

Can  you  just  give  us  a  thumbnail  sketch  of  what  you  meant  by 
that? 

Ms.  Olson.  Our  Export  Enhancement  Program  was  originally 
developed  in  context  with  helping  us  reduce  excess  commodities, 
but  also  keeping  us  competitive  in  the  international  market  place, 
especially  with  the  European  community  or  the  European  union. 

It  was,  in  its  specific  language,  it  basically  defined  the  practices 
of  the  European  community,  which  have  now,  under  GATT,  become 
legal  practices. 

So  the  language  will  need  to  be  changed  somewhat  to  be  modified 
so  that  it  can  be  used  in  a  more  general  sense. 

We  certainly  would  like  to  continue  using  that  type  of  a  program 
to  help  keep  us  competitive.  There  is  no  sense  in  giving  away  U.S. 
agriculture  before  we're  required  to.  And  the  reductions  in  volume 
and  prices  that  are  required  over  the  next  several  years,  in  order 
to  stay  competitive,  we  will  need  to  continue  to  have  some  kind  of 
program  available. 

Mr.  Roth.  Thank  you. 

Ms.  Olson.  We  have  some  outlines  of  that  in  our  text. 

Mr.  Roth.  Thank  you. 

Mr.  TowNSEND.  Congressman  Roth,  if  I  may  make  a  comment  re- 
lated to  the  promotion  of  exports — and  I'm  not  quite  sure  how  this 
would  necessarily  fit  into  the  GATT. 

But  at  least  in  our  experience  and  in  the  experience  of  the  Amer- 
ican machine  tool  industry,  that  when  we  do  encounter  foreign 
competition,  that  it  often  appears  to  us  that  they  have  much  great- 
er support  from  their  government. 

Now,  whether  or  not  that  support  would  be  construed  as  a  form 
of  subsidy  or  something  else,  I'm  not  sure. 

But  I'll  give  you  one  example,  that  is  participation  in  trade 
shows.  Trade  shows  are  a  very  important  effort  to  sell  machine 
tools  around  the  world.  But  it  also  can  be  very  expensive  to  partici- 
pate in  it. 

It's  not  uncommon,  for  example  like  at  the  International  Manu- 
facturing Technology  Show,  which  is  scheduled  in  Chicago  in  Sep- 
tember, we'll  probably  send  close  to  say  $1  million  to  participate  in 
that  trade  show.  So,  our  ability  to  participate  in  major  trade  shows 
around  the  world  is  rather  limited. 

I  remember  a  conversation  a  few  years  ago  with  a  Spanish  ma- 
chine tool  manufacturer,  and  we  were  just  sort  of  talking  shop  talk, 
like,  how  many  trade  shows  do  you  participate  in?  He  said,  well, 
we  participate  in  40,  50  trade  shows  a  year. 

I  said  my  gosh,  you  know,  how  can  you  afford  to  do  that?  He 
says,  well,  that's  no  problem,  we're  supported  by  our  Government 
in  doing  this. 

And  another  area  which  we've  found  in  terms  that  often  they  re- 
ceive support  from  their  government,  is  making  available  no  cost 
or  low  cost  financing  for  their  exports. 
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Again,  I'm  not  sure  how  that  comes  into  the  provisions  of  GATT, 
but  nevertheless,  it  is  a  competitive  problem  that  we  encoimter  in 
dealing  in  the  world  market  place. 

Mr.  Roth.  Thank  you  very  much.  And  I  thank  the  panelists.  And 
Mr.  Chairman,  thank  you  for  having  this  panel  before  us  today. 

Mr.  Gejdenson.  Thank  you.  We  appreciate  the  panel's  effort  and 
their  testimony.  And  we  will  pass  along  your  regards  to  the  speak- 
er. Thank  you  very  much. 

The  next  panel  is  Alexander  Hittle,  Friends  of  the  Earth  and 
Greg  Woodhead  of  the  AFI^CIO. 

The  entire  statements  will  be  placed  in  the  record.  Please  pro- 
ceed as  you're  most  comfortable. 

STATEMENT  OF  ALEXANDER  HITTLE,  INTERNATIONAL 
COORDINATOR,  FRIENDS  OF  THE  EARTH 

Mr.  Hittle.  Mr.  Chairman,  members  of  the  committee,  I'm  Alex 
Hittle,  International  Coordinator  at  Friends  of  the  Earth,  USA. 
Founded  in  1969,  Friends  of  the  Earth  is  an  international  environ- 
mental organization,  with  affiliated  groups  in  52  countries  around 
the  world. 

We  appreciate  this  opportunity  to  appear  before  the  committee 
today  to  discuss  the  environmental  concerns  raised  by  the  Final 
Agreement  of  the  Uruguay  round  of  GATT.  While  not  opposed  to 
trade.  Friends  of  the  Earth  believes  that  trade  should  not  be  an 
end  in  itself,  but  that  it  should  serve  two  broad  policy  goals:  First, 
promoting  sustainable  development,  the  concept  of  the  Rio  Earth 
Summit;  and  second,  fostering  democratic  decisionmaking.  We  con- 
clude that  the  GATT  fails  on  both  accounts. 

Let  me  run  through  my  testimony  and  offer  you  our  perspective 
on  the  agreement  and  some  suggestions  for  the  implementing  lan- 
guage, and  actually  the  time  before  and  after  the  implementing  leg- 
islation goes  to  Congress. 

I'll  track  the  questions  the  Chairman  asked  in  his  letter  of  invi- 
tation. 

First,  what  aspects  of  GATT  may  make  environmental  protection 
worldwide  more  difficult?  We  would  point  to  three  main  areas  of 
concern. 

First,  the  Standard  Sections  of  the  GATT,  which  we  believe  will 
make  it  difficult  for  nations  and  sub-national  bodies,  such  as  U.S. 
States,  to  pass  and  maintain  laws  that  are  more  protective  of 
human  health  and  the  environment  than  international  norms. 
Some  U.S.  laws  are  already  under  attack  in  just  this  fashion. 

Second,  the  status  of  International  Environmental  Agreements 
remains  unclear  under  the  Uruguay  round.  Trade  measures  coun- 
tries take  to  implement  these  agreements  may  well  run  afoul  with 
the  GATT. 

Third,  the  proposed  World  Trade  Organization,  which  will  be 
passing  judgments  on  the  trade  legitimacy  of  national  laws,  carries 
on  the  highly  undemocratic  and  closed  tradition  of  the  GATT. 

Here,  in  fact,  I  find  myself  echoing  Mr.  Townsend  in  seeing  that 
the  procedures  under  which  trade  disputes  are  judged  are  closed 
and  not  openly  accessible  to  the  public.  This  is  a  concern  held  by 
environmentalists,  as  well. 
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The  second  broad  question:  What  would  be  the  impact  of  GATT 
on  the  U.S.'s  ability  to  use  trade  laws  to  enhance  environmental 
protection? 

We  break  the  answer  here  down  into  two  separate  questions: 

First,  for  domestic  environmental  protection,  we  believe  that  U.S. 
producers  that  abide  by  higher  environmental  standards  than  their 
foreign  competitors  will  be  at  a  competitive  disadvantage,  which 
cannot  be  offset  through  trade  law.  You  will  not  be  able  to  use 
trade  law  to  offset  that  advantage. 

Second,  the  GATT  forbids  countries,  including  the  United  States, 
from  using  trade  laws  unilaterally  to  promote  better  environmental 
protection  among  our  trading  partners.  Here,  the  classic  example 
is  the  tuna/dolphin  case. 

Third  large  question  asked:  What  impact  might  the  GATT  agree- 
ment have  on  the  ability  of  "clean"  companies  to  compete  effectively 
for  foreign  markets? 

Clean  companies  may  find  themselves  at  a  disadvantage,  vis-a- 
vis competitors  who  take  advantage  of  lax  foreign  regulatory  envi- 
ronments. 

In  fact,  in  a  white  paper  published  by  the  GATT  Secretariat,  the 
advantage  companies  get  from  lax  regulatory  environments  is 
termed  "an  additional  source  of  gainful  trade."  The  GATT  in  fact 
encourages  countries  to  sacrifice  their  environments  for  the  sake  of 
exports. 

Fourth,  the  Chairman  asked:  What  specific  recommendations 
would  we  make  for  legislation  to  implement  the  GATT  agreement 
that  might  improve  it? 

Our  overall  recommendation  would  be  not  to  pass  the  GATT.  But 
be  that  as  it  may,  we  would  offer  three  areas  for  you  to  look  into: 

First,  before  the  Uruguay  round  is  actually  signed  and  cornpleted 
at  the  April  15  Marrakech  meeting — and  here  I'd  just  point  out 
that  negotiations  are  effectively  continuing  in  the  GATT;  the  game 
is  not  yet  over.  And  so  there's  an  opportunity  still  for  influence 
here. 

First,  we  would  encourage  you  to  support  the  administration, 
which  is  now  pushing  for  an  environmental  committee  with  a 
meaningful  work  plan  within  the  proposed  World  Trade  Organiza- 
tion. 

Attached,  you'll  find  a  statement  from  61  environmental  groups 
from  around  the  world,  including  groups  on  both  sides  of  the 
NAFTA  debate,  urging  just  this  direction. 

Second,  support  the  idea  of  a  moratorium  on  challenges  to  envi- 
ronmental, health  and  safety  laws  pending  the  completion  of  a 
"green  round"  of  GATT  or  other  GATT  reform. 

Here  again,  we,  attach  a  letter,  this  time  from  Representatives 
Unsoeld  and  Gephardt,  which  makes  just  this  plea  to  the  Presi- 
dent. 

Third,  demand  the  administration  produce  a  full  environmental 
Impact  Statement  on  the  GATT  and  future  trade  agreements. 

This  is  just  plain  common  sense.  We  should  know  what  we're  get- 
ting into  before  we  get  into  these  things. 

Fourth,  support  the  idea  of  the  creation  of  an  Intergovernmental 
Panel  on  Trade  and  the  Environment,  which  would  bring  together 
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major  international  institutions  in  a  forum  where  trade,  environ- 
ment and  development  concerns  could  be  explored. 

We  need  to  bring  in  the  expertise  of  organizations  like  UNEP, 
like  the  World  Bank,  into  play,  rather  than  ceding  the  trade  round 
completely  to  GATT  and  its  successor  organization,  the  World 
Trade  Organization. 

The  second  large  area  is  the  implementing  bill  itself.  First,  un- 
derstand the  textual  problems  in  the  standard  section  are  not 
touchable.  Because  of  Fast-track,  you  will  not  be  able  to  do  any- 
thing about  these.  The  best  you  can  do  is  help  the  administration 
push  for  a  moratorium. 

Second,  make  the  implementing  legislation  a  "clean"  bill,  only  en- 
acting the  Uruguay  round  and  not  doing  other  things  such  as  ex- 
tending Fast-track  or  renewing  the  Greneralized  System  of  Pref- 
erences. 

We  earlier  heard  testimony  urging  that  the  GSP  be  tied  to  intel- 
lectual property  right  reform.  You  won't  have  that  possibility  if  the 
GATT  implementing  bill  is  not  clean. 

Third,  accept  no  accounting  gimmicks  in  making  up  for  the  $12 
billion  in  tariff  revenue  losses  that  are  expected  over  the  next  5 
years  as  a  result  of  the  GATT.  Make  up  the  lost  funds  through  en- 
vironmentally sound  spending  cuts  and  eco-taxes,  perhaps  doing 
this  in  coordination  with  the  European  Community,  which  is  actu- 
ally stepped  in  using  trade  steps  to  undermine  the  BTU  tax  when 
that  was  discussed  before  Congress,  but  has  indicated  that  they 
would  act  in  a  coordinated  fashion  with  the  United  States. 

Third,  after  the  Uruguay  round  is  passed,  should  that  happen, 
it  will  be  crucial  to  follow  the  World  Trade  Organization  and  urge 
democratization  of  its  structures.  Make  the  institution  publicly  ac- 
countable. 

Second,  monitor  the  trade  and  environmental  committee's  work 
to  make  sure  that  that  committee  gets  going  and  actually  brings 
forward  concrete  suggestions  for  environmental  reform  of  the 
GATT. 

And  third,  insist  on  environmental  impact  statements  early  in  fu- 
ture trade  agreements,  rather  than  wait  until  the  last  minute. 

Thank  you. 

[The  prepared  statement  of  Mr.  Hittle  appears  in  the  appendix.] 

Mr.  Gejdenson.  Thank  you.  Mr.  Woodhead. 

STATEMENT  OF  GREGORY  WOODHEAD,  TASK  FORCE  ON 
TRADE,  AMERICAN  FEDERATION  OF  LABOR  AND  CONGRESS 
OF  INDUSTRIAL  ORGANIZATIONS 

Mr.  Woodhead.  Mr.  Chairman,  members  of  this  committee, 
thank  you  for  the  opportunity  to  testify  on  this  very  important 
trade  initiative. 

Most  workers  in  America  understood  the  dangers  of  the  NAFTA 
at  the  gut  level.  In  contrast,  the  GATT  is  a  dense  agreement;  it's 
very  complicated  and  I  think  it's  purposefully  esoteric. 

Nonetheless,  we  do  have  an  assessment,  and  you  probably  won't 
be  surprised  at  our  overall  negative  assessment  of  this  agreement. 

The  AFL-CIO  believes  that  the  proposed  trade  agreement  result- 
ing from  this  Round  offers  little,  if  anything  positive,  for  American 
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workers.  In  addition,  it  may,  in  certain  respects,  offer  some  serious 
harm  to  workers. 

It  falls  far  short  of  the  negotiating  objectives  legislated  by  the 
Congress,  and  may  seriously  limit  the  ability  of  the  United  States 
to  fashion  policies  and  take  actions  that  will  address  this  country's 
persistent  and  growing  trade  deficit. 

Nevertheless,  the  AFL-CIO  will  work  together  with  Congress  to 
try  to  fashion  an  implementing  bill  that  will  expand  U.S.  trade  law, 
minimize  damages  to  other  U.S.  laws  and  regulations,  and  develop 
collateral  legislation  that  will  promote  job  and  income  security  for 
U.S.  workers. 

First  of  all,  I'd  like  to  set  the  macroeconomic  context,  and  look 
at  the  issue  of  the  trade  deficit,  because  it  was  mentioned  in  the 
previous  testimony,  and  I'd  like  to  clear  up  a  couple  things. 

The  trade  deficit  in  1993  was  $115  billion.  That's  a  measure  of 
imports  over  exports.  It  grew  by  40  percent  over  1992.  Central  to 
the  trade  deficit  was  the  deficit  in  manufactured  goods.  That  deficit 
was  also  $115  bilHon  and  fully  explains  the  deficit  in  trade. 

As  total  imports  grew  over  the  last  12  years  to  total  $580  billion, 
the  percentage  of  imports  that  are  manufactured  goods  increased 
from  54  percent  to  83  percent.  So  you  can  see  a  real  negative  im- 
pact on  our  industrial  base,  and  obviously  a  negative  impact  on 
manufacturing  workers. 

Since  1979,  3.3  milHon  manufacturing  workers  have  lost  their 
jobs  in  the  United  States;  173,000  last  year  alone. 

In  that  context,  when  you  hear  the  administration  say  that  for 
every  $1  bilHon  of  net  exports,  20,000  jobs  are  created  or  destroyed 
due  to  trade  balance;  in  the  year  1993,  2.3  million  jobs  would  have 
been  in  this  economy  had  we  balanced  the  trade  deficit. 

Going  directly  to  our  recommendations,  the  most  important  has 
to  do  with  worker  rights. 

The  Uruguay  round  did  nothing  to  address  the  suppression  of 
human  and  worker  rights  by  governments  seeking  a  low-wage,  low- 
standard  "comparative  advantage"  on  the  world  market.  Even  pro- 
posals to  study  inclusions  of  basic,  internationally  recognized  rights 
in  the  GATT  have  been  stalled  by  those  who  wish  to  keep  the  bene- 
fits of  world  trade. 

It's  very  important  that  a  strong  worker  rights  clause  be  included 
in  this  GATT,  and  it  should  focus  on  job  creation. 

The  administration's  commitment  to  pushing  a  post-Uruguay 
round  discussion  on  the  social  dimension  of  GATT  is  important. 
But  I  want  to  emphasize  here  that  it  is  essential  that  a  working 
party  be  established  before  signing  this  agreement,  so  we  don't  get 
promises  like  we've  had  in  the  past.  The  working  party  must  be  es- 
tablished, then  the  agreement  can  be  signed. 

There  is  a  major  change  in  policy — the  administration's  commit- 
ment to  pushing  worker  rights  is  commendable,  but  not  without  es- 
tablishing the  working  party. 

Second  area  is  the  WTO,  the  World  Trade  Organization  and  the 
binding  dispute  settlement  process.  The  WTO  sounds  like  the 
World  Football  League,  but  it's  a  new  name,  the  World  Trade  Orga- 
nization which  replaces  the  GATT. 

Actions  against  WTO  covered  unfair,  unreasonable,  discrimina- 
tory trade  practices  that  are  in  dispute  require  prior  authorization 
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by  this  panel  of  experts.  Pending  review  by  a  permanent  appeals 
panel,  and  their  findings  would  be  binding.  This  is  a  a  major 
change  in  policy,  and  has  far-reaching  implications  for  existing 
trade  law. 

We  are  concerned  that  it  would  severely  reduce  the  use  of  section 
301  of  the  Trade  Act,  and  would  in  no  doubt  conflict  with  provi- 
sions like  in  newly  reinstated  Super  301  and  Special  301. 

What  kind  of  remedies  are  there  that  are  consistent  with  the 
new  WTO?  We  need  to  find  out. 

The  third  area  of  concern  is  trade  rules.  The  results  in  the  anti- 
dumping text  appear  to  represent  a  weakening  of  current  law,  and 
Congress  should  be  as  expansive  as  possible  in  interpreting  an 
agreement  to  protect  U.S.  interests. 

The  safeguards  agreement  requires  a  complete  phase-out  of  grey 
area  measures,  but  allows  each  contracting  party  one  exception. 
The  European  Union  has  used  the  exception  to  maintain  restric- 
tions on  imports  of  autos  and  trucks  fi*om  Japan.  Thus  far,  no  ex- 
ception has  Deen  taken  by  the  United  States. 

We  believe  a  comparable  derogation  for  this  country  is  necessary. 
And  this  is  particularly  important  with  regard  to  the  ongoing  nego- 
tiations with  Japan. 

Fourth  area,  and  the  area  most  sensitive  to  our  members,  is  in 
textiles  and  apparel.  The  textiles  and  apparel  agreement  reached 
in  the  Uruguay  round  negotiations  is  a  severe  threat  to  more  than 
1.7  million  workers  directly  involved  in  the  textile  and  apparel  in- 
dustries, and  to  the  additional  hundreds  of  thousands  of  workers 
in  supplying  industries. 

The  administration,  in  negotiations,  has  argued  that  we  would 
have  a  reciprocal  market  opening  by  supplying  nations.  At  the 
present  time,  no  exporting  countries,  other  man  those  already  pur- 
suing open  domestic  market  policies,  have  made  significant  market 
opening  commitments. 

No  penalties  or  incentives  were  negotiated  to  induce  these  coun- 
tries to  reciprocally  open  their  markets.  Even  basic  equity  hasn't 
been  achieved. 

The  last  recommendation  has  to  do  with  funding.  The  AFL-CIO 
is  concerned  how  the  proposed  tariff  reductions  will  be  paid  for,  es- 
timated by  the  administration  to  be  $14  billion  in  the  first  5  years. 

This  country  can't  afford  further  cuts  in  social  programs.  We 
think  Congress  should  carefully  consider  changing  the  foreign  tax 
credit  to  a  tax  deduction  as  the  most  equitable  form  of  funding. 

In  conclusion,  the  AFL-CIO  is  greatly  disappointed  in  the  out- 
come of  the  Uruguay  round  negotiations.  U.S.  sacrifices,  particu- 
larly in  textile  and  apparel  workers,  loom  large,  while  opportunities 
to  bring  equity  and  fairness  to  the  international  trading  system 
have  been  sidetracked  or  lost.  The  massive  and  continuing  trade 
deficits  of  the  past  decade  and  their  human  costs  have  been  ig- 
nored. 

The  AFL-CIO  will  make  every  effort  to  address  these  problems 
in  implementing  and  collateral  legislation  to  promote  the  interests 
of  working  Americans. 

Thank  you. 

[The  prepared  statement  of  Mr.  Woodhead  appears  in  the  appen- 
dix.] 
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Mr.  Gejdenson.  Thank  you.  Let  me  ask  you  a  basic  question. 
The  argument  is  put  forward  that  today,  the  American  workers  are 
the  most  productive  workers  in  the  world,  for  a  combination  of  rea- 
sons, including  I  think  some  progress  we've  made  in  a  number  of 
categories. 

If  that's  true,  aren't  the  American  workers  overall  better  off  in 
a  system  that  has  less  tariffs  and  less  trade  restrictions? 

Mr.  WooDHEAD.  I  would  say  that  would  be  true  if  the  industri- 
alized countries,  our  major  trading  partners,  follow  the  same  trade 
rules  and  same  trade  practices  that  we  tend  to  follow. 

The  past  12  years,  our  trade  policy  has  been  dominated  by  free 
trade  idealogues.  If  we  get  the  idealogy  out  of  trade  policy  and  get 
pragmatic  results-oriented  trade  policy  into  the  picture,  then  I 
think  you're  going  to  see  the  American  trade  balance  change  dras- 
tically. 

Mr.  Gejdenson.  But  that  is  happening,  isn't  it,  with  this  admin- 
istration? I  mean,  the  fight  with  the  Japanese  over  the  Motorola 
equipment  is  an  example  of  that  kind  of  activity? 

Mr.  Woodhead.  That  is  an  example.  We  see  the  U.S. -stance  ac- 
tually picking  up  from  the  initiatives  by  Ambassador  Kantor's 
predecessor,  Carla  Hills,  who  was  talking  the  same  type  of  talk 
with  the  European  Union.  Ambassador  Charlene  Barshefsky's  talk- 
ing with  Japan. 

But  talking  tough  and  sticking  to  it 

Mr.  Gejdenson.  Well,  sticking  to  it's  the  test,  isn't  it? 

Mr.  Woodhead.  Yes,  sir. 

Mr.  Gejdenson.  Mr.  Rohrabacher. 

Mr.  Rohrabacher.  I  think  U.S.  competitiveness  is  part  of  the 
test,  as  well,  and  although  I  appreciate  a  lot  of  what  you're  saying, 
sir,  I  also  know  that  a  lot  of  the  things  that  your  organization  has 
proposed  have  made  us  noncompetitive  in  the  world  market. 

A  lot  of  times  if  policies  that  you're — that  the  organized  labor  ad- 
vocates for  domestic  laws  make  us  more  noncompetitive,  part  of  the 
reason  that  we  aren't  exporting  as  much  may  have  to  do  with  the 
increase  that  were  brought  on  by  legislation. 

Mr.  Woodhead.  I  would  consider  that  somewhat  contradicted  by 
the  facts.  And  if  you  look  at  automobiles  like  the  Saturn,  which  is 
a  union-built  car,  we  are  very  competitive.  The  largest  dealership 
in  the  world  is  in  Taipei,  Taiwan.  We  can  sell  our  products,  union- 
made,  all  over  the  world. 

Mr.  Rohrabacher.  I'm  not  necessarily  talking  about  union  ver- 
sus nonunion,  because  I'm  not — there's  a  difference  between  what 
your  people  advocate  in  terms  of  demand  on  wages,  et  cetera, 
which  could — and  benefits,  which  as  far  as  I'm  concerned,  are 
about  perfectly  up  to  whatever  management  and  labor  contracts.  I 
don't  blame  you  for  getting  exactly  what  you  want  to  demand. 

But  I  think  that  there's  also  governmental  policies  that  have 
been  supported  by  organized  labor  in  Washington,  D.C.,  as  Federal 
policies,  not — that  I  think  have  added  to  the  cost  of  American  prod- 
ucts overseas. 

But  let  me  ask  you  about  this — about  your  charts  here.  I  was 
looking  at  it.  Is  this  really  right  here,  on  10  percent  of  our  im- 
ports— only  10  percent  of  them  are  oil  imports? 

Mr.  Woodhead.  That's  correct. 


28 

Mr.  RoHRABACHER.  Gee,  I  thought  that  was  much  higher  than 
that.  That's  fascinating. 

Has  manufacturing — has  our  exports,  manufacturing  exports, 
have  they  gone  up?  It  seems  to  indicate  there  has  been  a  major  in- 
crease in  our  manufacturing  exports. 

Mr.  WOODHEAD.  There  has  been  an  increase  in  exports  and  there 
has  been  an  increase  in  productivity  in  manufacturing. 

Mr.  ROHRABACHER.  Yes. 

Mr.  WooDHEAD.  What  there  has  not  been  is  the  return  for  people 
making  the  products.  Because,  as  my  complete  testimony  indicates, 
wages  in  manufacturing  over  this  period,  since  the  Uruguay  round 
started,  have  gone  down  in  real  terms. 

Mr.  ROHRABACHER.  No,  I 

Mr.  WooDHEAD.  To  the  point  where  we  are  very  competitive  as 
a  low-wage  country.  We  are  30  percent  below  the  OECD  average 
of  the  24  industrialized  countries  in  wages.  That's  why  we  can  sell 
products,  sir. 

Mr.  ROHRABACHER.  We  have  heard,  during  the  debate  on 
NAFTA,  in  particular,  I  heard  the  statistic  that  manufacturers, 
people  who  work  in  manufacturing  industries  that  focus  on  exports 
actually  have — I  think  it  was  18  percent — I  wasn't  sure  exactly 
what  percentage,  sorry  I  don't  remember  that — but  a  much  higher 
percentage  of  pay  than  those  people  in  nonmanufacturing,  or  in 
manufacturing  areas  that  are  not  export;  is  that  correct? 

Mr.  WOODHEAD.  That  is  not  correct,  but — and  I'll  tell  you  why. 
We  subpoenaed,  through  the  Freedom  of  Information  Act,  the  full 
study.  And  we  were  denied  access  to  the  data  behind  the  numbers. 
And  I  can  provide  you  with  the  letters  back  and  forth  from  the 
Food  and  Commercial  Workers  Union  to  the  USTR  under  the  pre- 
vious administration. 

Mr.  ROHRABACHER.  So  our 

Mr.  WooDHEAD.  So,  that  number  has  not  been  confirmed,  and  it's 
not  been  documented  fully. 

Mr.  ROHRABACHER  [continuing].  Export  industries  are  not 

Mr.  WOODHEAD.  But  that's  a  number  that's  repeated  continually, 
even  though  it  doesn't  have  documented  backing. 

Mr.  ROHRABACHER.  You — OK. 

Mr.  WOODHEAD.  So,  I  don't  think  it's  clear  that  workers  in  ex- 
ports make  more.  Workers  who  are  trade  impacted  from  imports 
also  make  more  than  average  U.S.  wages. 

Mr.  ROHRABACHER.  The — ^you  know,  there's  different  ways  of 
analyzing  these  figures  that  you  gave  us,  of  course,  and  honest  peo- 
ple can  disagree  as  to  their  analysis  of  the  figures. 

It  would  seem  to  me  that  just  by  looking  at  that,  we  have  had 
a  major  increase  in  manufacturing  exports  from  1983  through 
1993.  It  seems  to  be  going  somewhere  below  about  $150  billion 
worth  of  exports  versus  today,  which  is  $364  billion.  So,  it's  well 
over  double  in  a  10-year  period. 

Mr.  WooDHEAD.  But  unfortunately,  I'm  looking  at  the  same 
graph,  and  the  imports  are  $115  billion  more.  And  the  trend  lines 
seem  to  indicate  they're  rising  faster  than  our  exports. 

Mr.  ROHRABACHER.  It  seems  to  be  going — both  of  them  seem  to 
be  going  up.  That  seems  to  indicate  to  me — ^basically,  it  would  indi- 
cate to  me  a  healthy  economy  rather  than  a  stagnant  economy. 
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Meaning,  if  people  have  money  to  buy,  they  usually  buy.  And  if 
you  have  people  that — and  that  means  you  have  imports  that  are 
purchased.  And  of  course,  if  your  exports  are  going  up,  that  means 
that  you  basically  have  a  healthy  economy;  does  it  not? 

Mr.  WOODHEAD.  It  certainly  does.  And  we  would  hope  that  we 
can  make  the  export  line  go  right  up  there  with  our  import  line 
and  create  the  jobs  through  exports  that  everybody  is  promising. 

Mr.  RoHRABACHER.  Well,  I'm  certainly  not  a — we  certainly  share 
the  same  goal.  I  certainly  agree  with  that. 

Mr.  WoODHEAD.  Yes,  sir. 

Mr.  ROHRABACHER.  And  thank  you  both  very  much  for  your  testi- 
mony. 

Mr.  Gejdenson.  Thank  you.  One  last  question,  Mr.  Hittle. 

It  does  seem  to  be  a  challenge  to  developing  nations  to  reach 
back  and  tell  the  developing  nations  that  they  should  live  by  the 
standard  that  we  have  put  in  place  now.  We  have  reached  a  certain 
level  of  affluence.  Obviously,  we  got  here  through  some  degradation 
of  the  environment,  the  old  postcards  and  the  smokestacks,  what 
have  you,  industries,  and  how  proud  we  were  of  them. 

It  seems  to  me  at  some  point  if  the  world  wants  to  get  serious 
about  helping  the  less  developed  countries  attain  the  kind  of  stand- 
ards that  we  are  looking  for,  we  need  to  have  some  kind  of  inter- 
national fund  to  help  bring  some  of  these  countries  along. 

And  that's  where  the  rub  always  seems  to  be,  that  while  every- 
body wants  them  to  move  forward,  nobody  wants  to  pay  for  them 
moving  forward. 

Do  you  have  any  proposals  from  your  organization? 

Mr.  Hittle.  Yes.  We've  got  a  couple.  First  of  all,  I  stress  that  the 
situation  now  is  a  little  different  from  when  countries  like  the 
United  States  or  Great  Britain  were  sort  of  pioneering  the  indus- 
trial revolution. 

A  lot  of  the  technology  now  to  do  things  more  cleanly  is  out 
there,  and  what's  moving  to  the  developing  countries  wholesale  is 
developed  country  capital.  So,  the  potential  exists  to  leap-frog  some 
of  the  more  dirty  stages  of  development. 

Secondly,  the  notion  that  international  help  should  be  provided 
is  something  that  we  very  strongly  endorse.  And  in  fact,  there's  a 
position  paper  put  together  by  Friends  of  the  Earth  in  England, 
which  talks  about  a  whole  range  of  mechanisms  that  could  be  de- 
signed to  help  recycle  funds  into  developing  countries  to  help  them 
raise  their  standards  rather  than  simply  shutting  their  products 
out. 

I  agree  with  you  wholeheartedly  that  it's  a  very  important  thing, 

Mr.  Gejdenson.  Thank  you.  I  thank  both  of  you  for  your  testi- 
mony. 

Mr.  RoHRABACHER.  Mr.  Chairman,  could  I  just  ask,  is  it  my  un- 
derstanding from  the  two  witnesses  that  we — that  you  oppose  the 
GATT  at  this  time  and  we  should — it  should  be  defeated  on  the 
floor?  Is  that  what  you're  suggesting? 

Mr.  WoODHEAD.  No,  I'm  suggesting  that  GATT  is  a  very  dis- 
appointing agreement,  and  I  think  that  it  was  disappointing  to 
more  than  just  the  AFLr-CIO  in  many  areas:  Intellectual  property 
rights;  cultural  exemption  for  France.  There  are  several  things  that 
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could  have  been  done  that  fell  apart.  We  were  negotiating  up 
against  a  deadline  on  Fast-track,  and  the  other  parties  knew  that. 

However,  in  this  instance,  we  think  the  key  is  in  working  with 
Congress  to  trv  to  craft  an  implementing  bill  that  protects  Amer- 
ican workers.  And  that's  where  we  are. 

Mr.  ROHRABACHER.  OK.  But  when  we  come  to  the  floor,  you're 
not  suggesting  that  we  vote  against  the  GATT,  or  are  you? 

Mr.  WOODHEAD.  We  haven't  seen  the  bill  yet. 

Mr.  HiTTLE.  Well,  if  we  were  voting  now,  we  would  say  vote 
against  it.  As  I  said  earlier,  negotiations  are  ongoing.  If  this  Trade 
and  Environment  Committee  is  a  very,  very  strong  body.  If  we've 
got  concrete  commitments  from  trade  partners  that  they  wouldn't 
be  taking  on  our  environmental  laws  until  some  progress  is  made, 
then  we  might  sit  on  our  hands. 

But  this  GATT  is  something  that  we  would,  at  this  point,  oppose. 

Mr.  RoHRABACHER.  OK,  SO  as  it  stands  now,  you  would  oppose 
the  GATT? 

Mr.  Gejdenson.  You  can  get  your  first  environmental  vote  if  you 
vote  against  it. 

Mr.  RoHRABACHER.  Thanks,  Alex.  Thank  you  both  very  much. 

Mr.  Gejdenson.  I  thank  the  witnesses  in  the  panel.  Committee 
is  adjourned. 

[Whereupon,  at  3:15  p.m.,  the  subcommittee  was  adjourned.] 
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Prepared  Statement  of  Hon.  Sam  Gejdenson,  Chairman,  Subcommittee  on 
Economic  Policy,  Trade  and  Environment 

The  multilateral  trade  agreements  signed  under  the  auspices  of  GATT  on  Decem- 
ber 15,  1993,  have  the  potential  to  provide  a  significant  boost  to  the  U.S.  economy 
and  to  the  economy  of  tne  world  as  a  whole.  Affecting  a  market  that  is  three  times 
the  size  of  the  U.S.  GNP,  the  GATT  agreement — as  these  trade  agreements  are  com- 
monly known — reduces  worldwide  tariffs  by  a  third.  That  step  alone  will  open  up 
many  new  markets  for  U.S.  exporters  and  will  reduce  the  cost  to  the  American 
consumer  of  a  vast  array  of  imported  goods. 

Additionally,  the  new  agreement  establishes  stronger  rules  for  intellectual  prop- 
erty rights,  refines  rules  for  dumping  and  subsidies,  improves  dispute  resolution 
procedures  and  brings  agriculture  and  services  into  the  international  trading  system 
for  the  first  time. 

Nevertheless,  the  agreement  is  not  perfect:  cheaper  imports  may  threaten  some 
domestic  producers  of  sugar  and  textiles;  a  10-year  phase-in  to  implement  intellec- 
tual property  protection  may  be  too  generous  to  countries  that  have  been  pirating 
our  pharmaceuticals  and  our  software;  the  section  addressing  trade  in  services  is 
not  as  strong  as  was  hojped  for;  and  antidumping  provisions  could  have  been 
strengthened  to  combat  unfair  trade  practices. 

To  nelp  us  learn  more  about  what  impact  GATT  will  have  on  specific  sectors  of 
our  economy  we  have  two  panels.  On  the  first  panel  we  have: 
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Giddings  &.  ewis  is  pleased  to  have  the  oppaminity  to  tesdfy  before  the  SubconuxuttBC  on  the 
effect  the  LJitgxia>  Round  of  the  General  Agreement  on  Trade  and  Tariffs  (GATT)  could  have 
on  the  U.S.  nachinc  tool  ui'ljstry  without  ade<;uate  implementing  legislarion. 

Giddings  &.  l-:*is  was  starttl  in  1859  in  Fond  du  Lac,  where  it  is  still  headquanered  Presently, 
we  have  eig  ii  plaiis  in  the  L'nited  States  and  four  outside  the  United  States. 

Our  busincsf  is  dis  iJed  inio  'Irx  segments  --  machine  tools,  autonuied  assembly  equipment,  and 
mrtasurcroen  and  control  jj^tems.  We  arc  tDOs:  recogniicd  as  a  machine  tool  manufacrurer. 
Today,  Gidduigs  ^  Lewis  is  the  largest  machine  tool  manufacturer  in  North  America  and  the 
only  U.S.  couipanv  in  the  tcv  ten  worldwide. 

In  1993,  abojt  31  percent  cf  3ur  sales  were  from  outside  the  United  Stales.  We  believe  that  for 
our  company'  to  ^row  and  jrosper,  we  must  be  able  to  compete  In  the  global  maritctplacc. 
Giddings  &  .ewis  strongly  s  ipports  trade  agreements  that  foster  intemationLal  trade.  However, 
wc  feel  there  ;ire  p.^ovisiotis  of  the  proposed  Uruguay  Round  agreement  that  could  be  detrimental 
to  the  U.S.  DivchLf.c  tool  mcjistry. 

I  am  also  a  iicmber  of  thr  (jovenuncnt  Relations  Committee  of  AMT  -  The  Association  For 
Manufacturi;  i;  Tetlmology  a  trade  associatioL  whose  membership  includes  over  300  machine 
tool  building  Tmns  with  loc;ui3ns  throughout  the  United  States.  The  majority  of  AMT' s  naemben 
an:  small  bu  ;inesj^;s.  America's  machine  tool  industry  builds  and  provides  to  a  wide  range  of 
industries  ±z  tool^  of  itlli ifacturing  technoiogy  including  cutting,  grinding,  forming  and 
assembly  majhinc:,  as  well  lu  inspection  and  muisuiing  machines,  and  automated  manufacturing 
systems. 
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B.ised  upoo  i'xsidsnt  Reagaa't  fiading  that  Amoica's  machinr.  tool  industry  is  a  "small,  yet  vital 
component  d  the  U.S.  indu;  jial  base",  a  fivc-ycar  VRA  oc  six  ciaMCS  of  tnachines  took  effca 
in  1987  witii  Japai  and  Taijvan.  Upon  the  advice  of  the  U.S.  Departments  of  Defense  and 
Citnmerce,  Jid  rcjpondiiig  ti)  requests  from  mcire  than  196  membere  of  Congress,  including  the 
Chairman  arc!  ran'tJig  minciity  member  of  this  Subcommittee,  President  Bush  announced  late 
in  1991  tliai  he  NTlAs  *olJ1  be  extended  two  addidonal  y<;an.  Seven  years  after  the  VRAs 
A/CTc  implericnted,  the  U.S  machine  tool  industry  has  regained  a  compedtivc  position  in  the 
global  mach.:ie  tool  markCw 

Machine  too  industry  data  d;xonstrates  unequivocally  that  the  companies  affected  by  the  VRAs, 
in:luding  m/  own,  have  rc;p>ondcd  just  as  President  Reagan,  President  Bush  and  Congress 
injended.  'Ve  hive  tuadc  substantial  investments  in  new,  productivity-enhancing  capital 
equipment;  '--:  ha\e  dcvc'.cj"^!  new  products  and  new  technology,  committing  heavily  to  R&D 
and  engineciig;  and  we  hav;  inaplctucnted  significant  efficiency  in  our  own  plants.  We  have 
done  aU  this  'vithcut  raising  prices  beyond  the  rale  of  infladon  and  without  substantial  profits. 

Before  goini;  into  specific  cfetails  that  substantiate  the  above  statements,  I  want  to  give  the 
Subcommituc  an  update  of  tfe  U.S.  machine  tool  industry.  Today,  the  industry  is  in  much  better 
ccndition  ih.ui  it  ^as  on  .'■;uiuaiy  1,  1987,  when  the  VRAs  went  into  effect  However,  the 
industry  cou  c  one-;  again  be  ji  jeopardy  if  you  do  not  maintain  provisions  of  U.S.  law  on  unfair 
trade  practio:-!. 

In  1993,  the  J.S.  machine  3)ol  Industry's  orders  for  machine  tools  increased  33  percent  over 
1992.  U.S.  .'.MismT.ption  of  machine  tools  inaeased  over  25  percent  from  1992.  In  1993,  the 
Uaited  State ;  become  the  Li-.^est  machine  tool  consuming  t-adon  in  the  world.  The  last  time  it 
had  this  posi  jon  was  in  198?  The  profitability  for  most  U.S.  machine  companies  was  marginal 
in  1993. 

Machine  ux  1  indistries  outside  the  United  States  are  not  in  a  good  position.  European 
consumpdoD  of  machine  too  :  declined  34  percent  in  1993  from  1992.  Consunoption  in  1993  was 
60  perccni  below  1990,  the  peak  year  of  consumption.  Sec  Figure  1.  Consolidation  of  the 
European  m^ihinc  industry  i .  rampant 

The  situanor  in  Japan,  the  v/xld's  largest  machine  tool  producer,  is  similar  to  Europe.  Orders 
received  by  he  Ja^ioncsc  mji  hine  tool  industry  declined  25  percent  in  1993  from  1992.  Orders 
of  the  Japanue  ouchine  tCMil  industry  have  been  declining  since  December  1989.   See  Figure  2. 

The  Japanest  ouchJne  indur.ay  was  not  profitable  in  1993.  For  the  first  six  months  of  the  current 
5ical  year,  Lijht  lading  JiiDincse  machine  tool  manufacturers  lost  a  total  of  $239  million  on 
sales  of  $2.2  billion.    See  lifurt  3  for  details. 
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The  attractiveness  of  the  L'.S.  market  coupled  with  the  difBculty  of  Japanese  and  European 
machine  too^  producers  to  dD«iulze  their  labor  force  in  relsiioo  to  market  coodidons  makes  the 
U.S.  a  temp'iig  market  fd  dumping.  The  emasculatioa  of  existing  Laws  against  dumping  will 
malfft  this  a  irtiutr  likelihCKxi 

Earlier.  I  stit'xl  that  U.S.  coasumpdon  of  machine  tools  increased  more  than  25  percent  over 
1992.  Howf.ver,  'mports  sitTplied  a  large  percentage  of  U.S.  consumption  in  1993.  Imports 
accounted  fcr  nearly  half  of  J.S.  consumption  in  1993.  Imports  of  machine  tools  increased  by 
17  percent  Led  1W2  to  ISJ-n. 

While  impoi .  of  machine  toe  Is  £rom  Japan  increased  in  1993,  Japanese  imports  of  machine  tools 
decreased  in  1993  by  31  pi;r:«nt  from  1992.  In  fact,  Japanese  imports  in  1993  arc  the  lowest 
suicc  1988.   See  Figure  4. 

Now  that  we  !iave  establishet  that  the  U.S.  machine  tool  market  is  a  likely  dumping  ground  and 
the  Japanese  ;ire  nwJucing  their  imports  of  machine  tools,  let's  return  to  what  the  U.S.  machine 
tool  industry  .iccoraplished  daring  the  VRA  period. 

A  survey  ccrxluctsj  in  1993  by  AMT  of  U.S. -based  VRA-affectcd  companies  showed  that 
rcjpondcni's  oapiiii  investnunt  to  depreciation  ratios  more  than  doubled  over  the  seven-year 
period  from  1  ?86  to  1992.  Ir  addition,  the  VRA-affected  finns'  annual  investment  increased  by 
69%.  In  1986,  the  VRA-affo  :ted  firms  were  disinvesting.  The  ratio  of  their  capital  investments 
to  rfieir  depr'^.-iaocn  was  less  than  80  cents  on  the  dollar.  However,  1992  financial  data  shows 
that  VRA-aJ^ectcd  firms  ntw  spend  $1.61  on  new  equipment  for  every  dollar  taken  in 
depreciation.  The  industry's  nominal  dollar  investment  in  new  plants  and  equipment  in  the  past 
two  years  hss  not  been  equiJoi  since  1981-1982  when  the  industry  was  reaping  pre-tax  profits 
of  5%  to  12'1  (in  contrast  to  2.3%  today). 

VRA-afFecte  1  companies  htvc  also  developed  new  products  and  technologies,  committing  heavily 
to  R&D  and  e  ngLn^:Ting.  Aj\.  AMT  survey  conducted  in  1991  indicated  that  respondents  sp)ent 
$637.7  milli.)!  on  R&D/er.|j ncering  over  the  Svc-year  period  fix)m  1987  to  1991,  an  annual 
average  ina  ;asc  of  10%.  Based  on  die  most  recent  financial  data  for  all  VRA-affected 
companies,  I.tD  e-xpendinjes  as  a  percent  of  sales  rose  from  52%  in  1987  to  11.9%  in  1992. 
The  10  large,  t  VR-'V-afTected  irms'  R&D  expenditures  climbed  by  155%  between  1987  and  1992 
in  nooinal  c.i liars  based  on  current  financial  daQ  for  these  publicly-held  companies. 
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In  addition,  ^HA  fums  hav:  impIciDcnted  significaiit  efficiency  in  their  own  plants.  And  tbey 
tuve  worked  .xkigbcily  to  open  new  nsarkccs,  although  Japanese  auto  and  other  transplants  located 
in  the  Unitcsl  Stairs  rcmair  Ivgely  closed  to  U.S. -built  machine  tools.  Today,  36%  of  all  U.S. 
coachinc  ux)  production  is  :>  p>ortcd.  Exports  have  doubled  over  the  last  six  years.  In  fact,  1992 
machine  too  exports  of  $10  billion  represented  the  ninth  consecutive  record  high  and  a  14.8% 
iniprovcmcD  ove-  1991  r-els.  The  Lntcnuiional  conopetitiveoess  of  U.S.  machine  tool 
companies  u  host  clearly  dei  lonstraied  in  our  exports  to  China,  the  fastest-growing  machine  tool 
maiket.  Duiiig  I'^il  to  15''.^!,  U.S.  machine  tool  exports  to  Quna  jumped  63%  while  Japanese 
acd  German  machine  tool  cKports  to  China  fell  30%  and  12%  respectively. 

The  machJDf  ool  irapcffi  pt.n-;cratioo  picture  has  also  improved.  The  average  import  penetration 
for  VRA  af  ectfid  catcgoriiS,  which  were  oo  an  alarming  upward  treod  prior  to  the  VRAs, 
dropped  frori  62%  in  1986  ic  49%  in  1992.  Imports  as  a  penxnt  of  constimption  for  the  overall 
industry  dro>i)ed  f-Txn  49.8io  iii  1986  to  48.5%  m  1992.  However,  early  available  data  indicates 
the  import  pMCtradon  incrciicd  to  approximately  52  percent  in  1993. 

These  inves  menu  of  tim;  and  capital  were  made  without  significant  machine  tool  price 
increases.    Li  fact,  prices  barily  kept  pace  with  the  rate  of  inflation. 
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Profits  in  the  indu?cry  also  nDse  only  slightly  during  this  time  period.  Pre-tax  income  for  VRA- 
affected  firnas  in  1991  was  ci  Jy  1.0%  of  sales,  compared  to  pre-ta.-^  income  of  3.6%  of  sales  for 
ail  U.S.  man  ifacturcn  durii^  the  same  period.  Pre-tax  income  for  VRA-affected  firms  did  rise 
slighdy  in  1'  "^'Z  to  2.3%  of  >i  les,  showing  that  -Jie  VRAs  arc  begmning  to  have  an  effea  on  the 
inilustry's  pi  nfit  picture.    Inijostry  profits,  however,  can  hardly  be  termed  robusL 
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VRAi  have  3een  used  wisc)>'  and  effectively  by  the  machine  tool  industry.  Since  the  inception 
of  the  VRA<,  affected  compiJiies  have  invested  far  moie  than  traditional  caution  would  dictate. 
Over  tiic  pflst  scNtn  yean;,  the  VRA-a£fcctcd  companies  have  committed  themselves  to  the 
restorarion  c  f  marofacturinj  ,;ompetitivcness  to  the  detriment  of  their  balance  sheets  in  the  short 
tenn.  As  a  result  of  the  NT  As,  the  U.S.  has  significantly  more  capacity  in  the  six  classes  of 
machine  too  i  co\-<red  by  tae  VRAs  today  than  it  did  in  1986.  In  turn,  a  reliable  supply  of  these 
critical  elcmints  to  the  defjrse  industrial  base  has  been  greatly  inq>roved. 

Unless  our  t-ide  Liws  contifiie  to  provide  an  effective  tool  for  opening  markets  that  are  unfairly 
closed  to  U.  5.  products  and  in  effective  remedy  for  American  victims  of  foreign  unfair  trading 
practices,  th  :  Hctulean  effcn  a  of  my  iiKlustry  to  restore  itself  to  competitiveness  ^^•ilI  have  been 
in  vain;  and  my  iridustry  -  fod  all  American  manufacturers  and  their  workers  -  will  be  left  in 
a  highly  vulisrablc  position. 

The  prescnc:  af  many  mecioers  of  Coogress  in  Geneva  during  the  negotiations  was  a  major 
factor  in  the  lemoval  fix>m  tbe  Dunkel  texts  of  some  c^  its  most  egregious  emasculation  of  U.S. 
trade  laws.  But  many  questions  remain  now  that  the  oegotiatioos  have  been  completed  - 
questions  th  a  are  left  for  yira  to  resolve  in  tbe  implementing  legislation. 

F()r  example  it  is  die  comm^a  understanding  of  most  foreign  countries  that  they  have  negotiated 
an  agreemert  that  neuorahzcs  the  ability  of  tbe  United  States  to  use  Section  301  effectively.  For 
this  reason,  ^'e  urge  that  nev  and  effective  measures  should  be  devised  to  provide  leverage  to 
open  foreigr.  maricjits,  and  provide  a  remedy,  through  Secnon  301  or  other  means,  against 
practices  which  are  not  suhjta  to  ^u^eq\\Mr.  disciplines  under  the  new  international  trade  rules. 
Tbe  implcicsnting  legislation  you  adopt  must  allow  our  govenuoent  to  use  Section  301  to 
encourage  J  .j)an  and  other  countries  that  unfairly  dose  their  markets  to  U.S.  products  to  stop 
their  unfair  irade  practices. 

Permit  coc  ui  shar:  with  you  my  own  industry's  experience.  In  recent  years,  our  industry  has 
exported  ab^Hit  30%  of  our  output.  In  1993,  die  world's  seven  largest  mi^chinf  tool  markets 
imported  an  average  of  40^  of  their  machine  tools.  Japan  imports  only  9.7%.  By  contrast,  we 
Imported  api.ooximately  479b  -  Germany  38.8%  -  and  People's  Republic  of  China  50%.  When 
Japan  is  removed  from  the  tcp  seven,  imports  as  a  percent  of  machine  tool  consumption  for  the 
group  incrcavrs  to  48  pcrcciiL  In  December  of  1993.  Japan  shipped  more  machine  tools  to  tbe 
United  State;  than  the  Uruuxl  States  shipped  to  Japan  for  the  entire  year. 

Our  marhinr  tool  trade  imbiJance  with  Japan  has  bovered  around  $1  billion  per  year  since  198S. 
(The  highest  Imbalance  in  ttiis  period  was  $1.26  billion  in  1989;  tbe  lowest  was  $781  million  in 
1992,  but  19^2  exports  to  Jii^jan  were  actually  less  than  in  1989.)  Tbe  last  major  machine  tool 
Giddings  &  l-cwis  exported  tij  Japan  was  in  1974.  Even  more  disturbing  is  the  feet  that  Japanese 
transplants  Li  the  US.  have  Ljiported  their  discriminatory  procurement  system  to  our  shores  and 
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ihu  this  disLrkniratory  prxx-uremrat  hu  extended  beyood  the  icquuition  (tf  cotnpcsieats  to  the 
acquisidoD  it  capital  equipiDcot. 

The  fact  u  that  toany  Japaneit^  companies,  regardless  of  their  locadon,  systetoaiically  itstria  their 
machioe  tooi  pure  liases  to  Japanese  products.  It  is  ooe  thing  for  the  Japanese  Kierttsu  system, 
operating  in  Iipan.  to  effiecd\ely  freeze  U.S.  irmrhine  tools  out  of  the  Japanese  markeq  it  is  quite 
another  for  nc  Japanese  tnLiiplants  to  freeze  U.S.  machine  tools  out  of  a  significant  portion  of 
the  US.  ma:kct  by  importir.t,  the  Kieretsu  system  to  America. 

Ocx  of  the  n  ciSt  important  cli  JJenges  before  you  as  you  craft  the  implementing  legislation  is  how 
to  strcDgthci  Seer. on  301  in  light  of  the  GATT  agreement  -  so  that  it  can  be  effectively  used 
lo  persuade  :  pan  U)  stop  th«;  systematic  unfair  closure  of  its  domestic  market  and  its  transplants 
10  American  machine  tools  iid  other  American  producta. 

Your  job  will  be  niadc  mor^:  (lifBcult  by  the  fact  that,  for  the  first  time,  GATT  dispute  settlement 
will  be  comj  idsor/  for  GA  IT  violations  and  other  GATT-related  issues  and  will  fx  binding  on 
all  parties.  '-Vn*  th-s  reason,  the  dispute  settlement  process  should  be  implemented  in  a  manner 
which  toaxL nizes  ils  effectiN  eness  against  fairign  unfair  trade  practices.  This  should  include 
provision  of  a  right  of  priv.iti'  parties  directly  affected  by  dispute  settlement  cases  to  be  present 
throughout  t!ii:  proceedings,  lo  have  access  to  all  relevant  documents,  and  where  appropriate  to 
prtsem  dccvracou  on  their  )wn  behalf.  There  should  also  be  provision  for  an  independent 
review  proajs  lo  judge  the  fairness  and  cffecriveness  of  the  dispute  resolution  process  on  a 
continuing  biiis.  Congress  should  play  a  leading  role  in  such  a  review. 

Neither  the  results  of  intem<ilc>nal  negodadons  nor  the  decisions  of  dispute  settlement  panels,  if 
in  conflict  vrth  eustLng  U  I>.  law,  should  be  given  effect  without  special  approval  through 
separate  imp  t-mcnting  legislj  don.  You  simply  cannot  cede  to  a  panel  of  GATT  bureaucrats  the 
autboriry  to  .lanf;  U.S.  lau'  without  your  specific  approval 

To  make  bc'ti.T  us-;  of  the  ii  crkct-opetiing  tools  referred  to  above,  provision  must  be  made  for 
the  ongoing  roUection  of  in'urmaiion  on  the  openness  of  foreign  markets. 

Priority  artci  tion  must  be  gi  en  to  solving  chronic  trade  imbalances  which  stem  from  foreign 
market  cIoslp:.  anti-compeblive  practices,  subsidies  and  industrial  targeting. 

I  would  like  to  return  to  th.(  issue  of  dumping.  Recognizing  that  an  effective  and -dumping 
regime  is  es  ^-.ntial  to  an  of<  n  trading  system  as  well  as  to  the  preservation  of  the  American 
iiklusaial  ba.*-.,  Congress  spidfied  in  the  1988  Omnibus  Trade  and  Competitiveness  Aa  that  a 
key  U.S.  objective  in  the  Uiiguay  Round  was  a  strengthening  of  international  rules  relating  to 
anii  dumpln[  A  ^t^ong  ancdumping  law  is  critical  to  ray  industry  as  we  continue  to  strive  to 
muintam  cur  ixjtnpttiriveness     Without  strong  inti-dumping  laws,  we  will  be  unable  to  defend 
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ourselves  sho  jld  sijme  of  our  foreign  compedton  take  advantage  of  the  temnnadon  of  the  VRAs 
by  engaging  in  unfair  piepantory  priciag. 

Unfortunately,  countries  that  dump  and  subsidize  have  had  an  unfavorable  effect  on  the  Anti- 
dimping  anc  Subsidies  Codi---:  agreed  upon  in  Geneva  last  December  15.  Nevertheless,  the  Codes 
provide  a  ou  :iber  of  oppcxtJi  itics  to  preserve  and  strengthen  our  unfair  trade  laws,  implementing 
lc5isladon  a  List  bf  drafted  t:  be  as  strong  as  the  Codes  permit  Our  chief  areas  of  concern  are: 

Suns. J :  T-ie  impkca:nting  legisladoo  must  clarify  that  the  standards  for  finding  that 
dumping  or  iijur)'  is  likely  U'  contiaue  or  recur  are  relatively  easy  for  domestic  industries  beset 
by  unfair  tra  je  pnuctices  to  Dieec 

Stancm^:  The  indu5t7  should  be  defined  to  permit  standing,  consistent  widi  the  Code, 
in  the  way  C30st  conduci'>^(;  to  permilting  U.S.  industries  faced  with  injurious  unfair  trade 
practices  to  ^in  relief. 

Dumi  Jig  Calculation  Provisions:  Antidumping  Code  provisions  on  de  minimus,  stan-up 
costs,  and  aNcragin^;  constraia  the  ability  of  the  U.S.  Government  to  fully  offset  the  amount  of 
dumping.  T'v:  Code  should  \<  implemented  by  establishing  certain  standards  which  ensure  that 
\hi  amount  (  f  duniping  is  fu'ly  offset  to  the  extent  permissible  under  the  Code  and  thus  ensure 
tha:  foreign  :'jmputics  ma.y  lot  exploit  potcntLdl  loopholes  to  avoid  dumping  duties. 

Subsidies  Issues:  With  respect  to  the  issue  of  subsidies,  the  Uruguay  Round  code  is  a 
fundamental  departurc  from  ±e  current  GATT  and  U.S.  unfair  trade  bw.  For  the  first  time, 
subsidized  g.>xis  which  cau;ii  injury  will  be  immune  from  cither  GATT  complaint  or  U.S.  trade 
remedies.   .A.cjong  the  key  p-oviions: 

Stanc'iird  of  Reviev/:  Dispute  settlement  panels  will  have  the  power  to  review  our 
application  ui'  U.S.  unfair  jade  laws.  It  is  ui]perative  that  in  doing  so  the  panels  respea 
reasonable  f^itual  and  legal  illcterminations  by  U.S.  agencies.  Standard  of  review  language  was 
included  in  tlxj  An-idumping  Code.  It  was  not  explicitly  included  in  the  Subsidies  Code,  but  was 
covered  in  a  inimi;terial  deciixation  by  the  negotiators.  The  U.S.  Government  in  the  Statement 
of  Administridve  Action  sho  Jd  state  that  panels  must  defer  to  reasonable  interpretations  of  U.S. 
administcrin.;  agrncies  on  si  I  sidles  or  the  Administration  will  not  accept  the  results  of  the  panel 
ruling. 

t^.ai:cial  Ccntriburicii:  The  code  defines  subsidies  in  leans  of  "financial  contribution", 
which  if  nar'ovsl)  interpreter'  might  exempt  certain  indirect  government  actions.  A  clarifying 
definition  sfa  >uld  be  included  in  our  implementing  legislation. 
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Greeaiglitcd  Subsidici:  The  subsidies  Code  wouU  grDenlisht  several  types  of  subadks. 
Since  snbsid,'  doUan  are  fuii^ble,  this  provision  will  most  likely  benefit  certain  countries  wtith 
ha.ve  tradJQonally  provided  sippart  to  individual  companies  and  industries,  to  the  detriment  of 
US.  industrii5.  The  Code  provides  thai  this  provision  will  terminate  after  five  years,  and 
Cncgress  in  he  legislation  iiould  tenmxuie  the  provision  after  five  years  as  well 

In  respea  v.  both  antidunqijig  and  subsidies,  our  own  statu<£s  must  be  strengthened  to  the 
nuximum  e.'  lect  f :asible  -  i  oosistent  with  the  new  Codes  -  and  provision  should  be  made  to 
compensate  inns  '-njured  by  cunaping  through  aj\Q-dumping  dut>  collections,  and  to  firms  injured 
by  foreign  S'lbs^dijs  througti  countervailing  duty  collections. 

Finally,  a  wtr-d  about  intclk:Tjal  pTupcrry  protection.  Socae  progress  was  made  in  protecting 
U.S.  finns  againsi  the  theft  of  intellectual  property  in  the  Uruguay  Round,  but  the  potential 
protection  a-tdd  b:  lost  taruigh  the  weakening  of  our  ability  to  use  Section  301.  Intellectual 
property  pro  ectior.  must  be  assured  through  the  adoption  of  an  effective  revision  of  Section  337 
of  the  1930  Tanf?  Act,  anJ  by  a  new  Special  301,  so  that  the  infringement  of  intellectual 
prc^xTty  rigl  is  cac  be  discouraged  and  counten»i 
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I  am  Jacques  J.  Gorlin,  Consulting  Economist  to  the  Intellectual  Property  Committee  (IPC). 
Charles  S  Levy,  a  partner  in  the  law  firm  of  Wilmer,  Cutler  &  Pickering,  is  counsel  to  the  IPC. 
I  appreciate  your  invitation  to  provide  thd-  views  of  the  IPC  on  the  Uruguay  Round  trade 
agreements  As  requested  in  your  letter  of  invitation,  my  testmony  today  will  provide  the  IPC's 
assessment  of  the  TRIPS  (intellectual  property)  Agreement  Annex  1C  of  the  Final  Act  and  its 
commercial  implications.  My  testimony  will  also  provide  the  IPC's  recommendations  for  the 
development  of  a  post-Uruguay  Round  strategy  on  intellectual  property  that  is  necessary  both 
to  implement  the  TRIPS  Agreement  and  offset  the  agreement's  shortcomings,  especially  the 
long  transition  penods  before  the  TRIPS  provisions  are  fully  implemented. 

The  IPC  was  formed  in  March,  1986  -  six  months  before  the  Punta  del  Este  Ministerial 
Meeting  that  launched  the  Uruguay  Round  -  with  the  specific  mission  of  gaining  the  negotiation 
of  an  intellectual  property  agreement  in  the  GATT.  The  members  of  the  IPC  —  Bristol-Myers 
Squibb,  Digital  Equipment  Corporation,  FMC,  General  Electric,  Hewlett-Packjird,  IBM,  Johnson 
&  Johnson,  Merck,  Pfizer,  Procter  &  Gamble,  Rockwell  Intemational  and  Time  Warner  — 
represent  the  broad  spectrum  of  U.S.  private  sector  intellectual  property  interests. 

Senior  management  of  the  IPC  member  companies  has  worked  very  closely  with  U.S. 
negotiators,  the  Congress,  cind  with  our  private  sector  counterparts  in  Europe  and  Japan  to 
develop  a  GATT  agreement  that  would  contain  adequate  and  effective  intellectual  property 
protection  The  IPC  believes  that  substantial  progress  was  made  in  these  negotiations  and 
accordingly  supports  the  TRIPS  Agreement  and  the  adoption  of  the  legislation  necessary  to 
implement  US.  obligations  under  the  accord. 

The  IPC's  long  support  for  the  negotiation  of  an  intellectual  property  agreement  in  the 
GATT  stem  from  the  inexorable  link  between  intellectual  property  protection  and  American 
competitiveness  and  job  growth.  America's  competitive  edge  lests  ultimately  on  our  creativity 
and  resourcefulness  -  the  unique  ability  of  Americans  to  generate  new  ideas  and  develop  new 
ways  of  looking  at  the  world.  The  contribution  of  the  intellectual  property-based  industries  to 
the  U  S.  economy  has  been  recognized  by  successive  Administrations.  Ambassador  Kantor 
recently  pointed  out  that  trade  in  U.S.  goods  and  services  protected  by  intellectucil  property 
nghts  reflect  a  consistent  trade  surplus  and  that  strengthened  protection  of  intellectual  property 
nghts  and  enforcement  of  those  rights  will  enhance  U.S.  competitiveness,  encourage  creative 
activrty,  and  expand  exports  and  the  number  of  jobs. 

1.      Assessment  of  the  TRIPS  Agreement 

The  TRIPS  text  goes  a  long  way  in  providing  the  type  of  international  intellectual 
property  protection  that  the  IPC,  three  successive  Administrations  eind  the  U.S. 
Congress  sought  together  over  the  last  seven  years  through  the  GATT.  On  balance, 
the  text  contains  high  standards  of  protection  and  enforcement,  has  a  multilateral 
dispute  resolution  mechanism  and  limits  many  of  the  exceptions  and  derogations  from 
the  standards  of  protection  that  had  been  a  concern  for  the  IPC.    Among  the  critical 
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improvements  in  the  worldwide  protection  of  intellectual  property  that  are  contained 
in  the  TRIPS  Agreement  eu'e  the  following: 

a)  In  copyright,  the  TRIPS  Agreement  requires  WTO  Members  to  comply  with  the 
Berne  Convention,  with  the  exception  of  the  "moral  rights'  provisions.  Members 
are  required  to  grant  protection  to  databases  and  computer  programs  as  literary 
works  under  Berne.  Rightholders  of  computer  programs  and  sound  recordings 
receive  the  nght  to  authorize  or  prohibit  rental  of  these  products.  The  duration 
of  copyright  protection  must  be  compatble  with  Berne  and  the  TRIPS  Agreement 
provides  a  50-year  term  for  the  protection  of  sound  recordings.  The  agreement's 
enforcement  provisions  mandate  the  imposition  of  deterrent  criminal  penalties 
against  copyright  piracy. 

b)  With  respect  to  patents,  the  agreement  provides  for  product  aind  process  patents 
for  virtually  eill  types  of  inventions,  including  pharmaceuticals  and  agrichemicals. 
Members  agree  to  protect  patents  for  at  least  20  years  from  the  filing  of  a  patent 
application,  and  to  make  'patents  available  amd  patent  rights  enjoyable  without 
discrimination  as  to  the  place  of  invention,  the  field  of  technology  and  whether 
products  are  imported  or  locally  produced.'  Members  will  thus  have  to 
recognize  the  importation  of  patented  products  as  satisfying  local  working 
requirements  for  purposes  of  compulsory  licensing.  The  IPC  believes  that  the 
compulsory  licensing  provisions  of  the  Final  Act,  which  were  carried  over  from 
the  Dunkel  draft  text,  will  prove  to  be  effective  in  limiting  the  most  egregious 
compulsory  licensing  practices  that  its  members  currently  face  in  many  countries. 
While  compulsory  licensing  is  not  prohibited,  its  use  is  subject  to  very  specific 
conditions,  including  a  requirement  of  adequate  notification  cind  remuneration 
and  judicial  review.  In  an  affirmation  of  the  territorial  principle  of  intellectual 
property  rights,  the  TRIPS  Agreement  confers  on  patent  holders  the  exclusive 
right  to  prevent  third  parties  from  importing  a  patented  product. 

c)  In  the  area  of  proprietary  information,  the  agreement  protects  trade  secrets 
against  third-party  acquisition,  and  prohibits  unfciir  commercial  use  of  proprietary 
test  data  submitted  by  firms  to  government  agencies  to  demonstrate  the  safety 
and  efficacy  of  pharmaceutical  eind  agrichemical  products  that  utilize  new 
chemical  entities. 

d)  With  respect  to  semiconductor  layout  designs,  the  TRIPS  Agreement  addresses 
the  major  weaknesses  of  the  WIPO  Washington  Chip  Treaty.  The  term  of 
protection  is  extended  to  10  years  and  the  innocent  infringer  provisions  are 
strengthened.  Compulsory  licensing  of  the  semiconductor  industry's  patents  and 
layout  designs,  while  subject  to  the  same  conditions  as  other  patent  compulsory 
licensing,  is  further  limited  to  public,  noncommercial  use  or  to  remedy  a  practice 
determined  after  judicial  or  administrative  process  to  be  anticompetitive. 

e)  With  respect  to  enforcement  measures.  Members  agree  to  make  available 
effective  enforcement  procedures  for  intellectual  property  rights.  The  TRIPS 
Agreement  covers  both  civil  eind  administrative  remedies  and  includes  provisions 
on  damages,  injunctive  relief,  and  due  process.     In  addition,  the  agreement 


47 


includes  provisiona)  measures,  with  safeguards,  for  expeditious  action.  Members 
also  agree  to  make  available  specitd  border  measures  to  permit  suspension  of 
release  by  customs  authonties  of  suspected  infringing  imports.  These  measures 
are  mamdatory  for  counterfeit  trademark  and  pirated  copyrighted  goods,  and  may 
be  extended  to  goods  involving  industnaJ  designs,  patents,  integrated  circuits,  or 
undisclosed  information. 

Unfortunately,  the  final  TRIPS  text  also  contains  certain  gaps  in  protection.  Among  the 
major  deficiencies  are: 

a)      The  overty  long  and  discriminatory  transition  periods  before  the  developing 
countries  (IPCs)   have  to  undertake  their  TRIPS  obligations.     The  generally 
adequate  and  effective  standards  of  intellectual  property  protection,  which  I 
descnbed  above,  will  be  of  little  immediate  help  to  U.S.  industry,  which  must  now 
wajt  five  to  ten  years  before  it  can  begin  to  reap  any  commercial  benefits  in  the 
LDCs  from  TRIPS.   Newly  industrializing  countries  (NICs),  such  as  Argentina  and 
Korea,  which  already  compete  very  effectively  with  the  United  States  and  other 
developed  countries  across  a  broad  rauige  of  technologically-advanced  products, 
will  not  have  to  provide  TRIPS-level  intellectual  property  protection  until  July  1, 
2000.   Least  developed  countries  will  have  an  additional  six  years  -  until  July  1 , 
2006  -  to  conform  their  laws  to  the  TRIPS  Agreement.  In  addition  to  being  overty 
long,  the  transition  periods  discriminate  among  industrial  sectors  by  providing  a 
longer  transition  for  pharmaceutical,  agrichemical  and  chemical  products.   Thus, 
those    LDCs    that    will    not    have    in    place    product    patent    protection    for 
pharmaceutical  and  agrichemical  products  on  the  date  that  the  TRIPS  Agreement 
enters  into  force  (July  1,  1995)  will  be  permitted  to  continue  their  piracy  of  such 
products  for  an  additional  five  years  -  until  July  1 ,  2005.    This  discrimination 
eunong  industrial  sectors  is  compounded  by  the  absence  from  the  TRIPS  text  of 
any  pipeline  protection  that  would  ensure  that  the  pharmaceuticeil,  agnchemical 
and  chemical  industries,  whose  products  face  long  delays  in  gaining  marketing 
and  regulatory  approval  before  they  can  reach  the  market,  have  commercial 
benefits  from  the  TRIPS  agreement  that  are  similar  to  those  of  the  otiier  patent- 
based  industries. 

b)  Exceptions  to  'national  treatment.'  Our  negotiators  failed  to  gain  a  clanfication 
of  the  ambiguities  in  the  copyright  provisions  of  the  TRIPS  Agreement  regarding 
the  provision  of  full  national  treatment  to  adi  intellectual  property  rightholders. 
This  failure  to  deal  with  exceptions  to  the  cardinal  trade  principle  of  'national 
treatment*  will  pennit  WTO  Members  to  argue  that  their  discrimination  against 
U.S.  nationals  is  permitted  under  TRIPS.  This  alone  will  cost  the  U.S. 
entertainment  industry  by  1998  in  excess  of  $200  million  per  year  in  lost  revenue 
in  Europe. 

In  addition,  the  TRIPS  text  contains  two  other  deficiencies,  which  the  IPC  considers 
to  be  'technical'  m  nature.  These  involve  the  protection  of  proprietary  registration  data 
provided  to  governments  for  the  marketing  approval  of  pharmaceutical  or  agricultural 
chemical  products  ("me  too  registration")  and  the  protection  of  existing  subject  matter 
under  TRIPS  Article  70(9)     Finally,  the  IPC  is  deeply  disaippointed  with  the  addition, 
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in  the  closing  days  of  the  round,  of  the  five-yeaw  moratorium  on  the  application  of  the 
•nullification  and  impaimnenr  provisions  to  TRIPS.  This  moratorium  may  adversely 
affect  our  aibility  to  reap  early  commercial  benefits  from  TRIPS  in  the  industrialized 
countries,  which  must  implement  TRIPS  after  one  year  (by  July  1,  1996),  cuid  some 
of  which  are  the  most  likely  WTO  Members  to  attempt  to  evade  the  "spirrt*  as  opposed 
to  the  ■letter'  of  the  TRIPS  provisions. 

We  continue  to  be  deeply  troubled  by  these  and  the  other  substantive  gaps  in  the 
TRIPS  Agreement  that  the  IPC  had  identified  in  its  communications  with  the 
Administration  dunng  the  final  stages  of  the  Uruguay  Round  negotiations.  However, 
on  balcince,  the  benefits  of  the  TRIPS  Agreement  outweigh  our  particular  concerns, 
especially  since  the  agreement's  deficiencies  can  still  be  overcome  through  the 
development  and  implementation  of  a  comprehensive  U.S.  strategy.  Under  these 
circumstances,  as  I  indicated  eeulier,  the  IPC  supports  the  TRIPS  Agreement. 

2.      Post-Uruquav  Round  trade  strategy  on  intellectual  property 

One  of  the  original  objectives  of  the  IPC  in  seeking  an  intellectual  property  agreement 
in  the  GATT  was  the  discipline  that  a  multilateral  dispute  settlement  mechanism  would 
place  on  countries  with  respect  to  their  protection  and  enforcement  of  intellectual 
property.  The  IPC,  thus,  welcomes,  in  principle,  the  application  of  the  provisions  of 
the  WTO  dispute  settlement  understanding  to  TRIPS  and  would  be  supporting  the  sole 
use  of  the  enforcement  measures  contained  in  the  understanding  were  it  not  for  the 
gaps  in  the  protection  and  the  overly  long  and  discriminatory  transition  periods.  With 
the  possible  exception  of  agriculture,  the  TRIPS  Agreement  is  the  only  Uruguay  Round 
text  that  bars,  for  the  next  five  to  ten  years,  a  Member  from  taking  any  effective  action, 
under  the  WTO  multilateral  dispute  settlement  mechanism,  against  a  developing 
country  Member  that  has  not  met  its  Uruguay  Round  obligations.  Because  this  safe 
harbor  is  so  egregious,  the  IPC  regards  the  lengthy  transition  periods  to  be  a 
substantive  TRIPS  failing  and  a  significant  gap  in  protection.  The  negative  impact  of 
the  long  transition  periods  cannot  be  dismissed. 

Furthermore,  U.S.  industry  continues  to  face  assaults  on  its  intellectual  property  that 
seek  to  undermine  even  those  rights  to  which  Members  have  committed  under  the 
TRIPS  Agreement.  These  attacks  are  not  limited  to  the  problems  that  the  U.S. 
pharmaceutical,  agrichemical  and  audiovisual  industries  will  continue  to  face  so  long 
as  the  gaps  in  the  TRIPS  provisions  are  not  filled.  These  assaults  affect  other  highly 
competitive  U.S.  industries  as  well.  For  example,  the  Japanese  Government  is 
currently  reviewing  its  copyright  laws  with  an  eye  to  substantially  weakening  its  already 
limited  protection  for  computer  programs.  Across  the  Atlantic,  the  European 
Telecommunications  Standards  Institute  (ETSI),  which  the  EU  Commission  argues  is 
a  private  organization  outside  the  scope  of  TRIPS,  is  essentially  requiring  the 
compulsory  licensing  of  cntical  intellectual  property  for  those  who  wish  to  participate 
in  drafting  ETSI  standards,  which  then  become  mandatory  throughout  the  worid.  The 
IPC  believes  that  so  long  as  the  LDCs  avail  themselves  of  the  lengthy  transition 
periods  and  these  and  other  assaults  on  our  intellectual  property  continue,  it  is 
premature  for  the  United  States  to  rely  solely  on  the  WTO  dispute  settlement  process. 
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The  United  Stales  cannot  be  complacent.  The  US.  private  sector  needs  a  strategy 
to  deaJ  with  what  we  believe  to  be  the  unique  situation  facing  TRIPS  -  the  long 
transition  penods  when  our  "muttilateraJ*  hands  are  tjed  -  and  the  continued  assaults 
on  our  intellectual  property  -  the  very  lifeblood  of  US  creativity  and  competitiveness. 
In  the  absence  of  such  a  strategy,  U.S.  nghtholders  will  continue  to  face  hundreds  of 
millions  of  dollars  m  lost  commercial  benefits.  The  U.S.  private  sector  is  prepared  to 
work  with  the  Congress  and  the  Administration  to  develop  such  a  strategy  to  be  used 
after  Ju(y  1 ,  1995.  Until  then,  the  IPC  urges  the  Administration  to  continue  the  current 
SpeciaJ  301  program  in  support  of  strong  intellectual  property  protection  abroad. 

U.S.  successes  of  the  last  ten  years  in  gaining  improved  intellectual  property 
protection  for  US  nghtholders  abroad  have  been  the  result  of  a  judicious  mix  of 
bilateral,  regional  and  multilateral  instruments  The  leverage  provided  against  certeun 
countries  such  as  Korea  and  Taiwan  by  Section  301,  amd  after  1988.  by  Special  301; 
the  negotiation  of  bilateral  intellectusU  property  agreements  with  such  countries  as  the 
PRC  and  Ecuador;  the  negotiation  of  the  NAFTA  accord  with  Mexico  and  Canada  and 
finally,  the  completion  of  the  TRIPS  text  have  all  contributed  to  improvements  in 
intellectual  property  protecton  abroad. 

The  recent  agreement  that  terminated  the  Special  301  investigation  of  Brazil's 
intellectual  property  practices  is  especially  noteworthy,  in  that  Brazil  pledged  to 
accelerate  its  implementation  of  the  provisions  of  the  Uruguay  Round  TRIPS 
Agreement.  The  IPC  congratulates  Ambassador  Kantor  and  his  staff  in  gaining  Brazil's 
pledge  to  seek  passage  of  improved  intellectual  property  legislation  by  the  end  of  this 
year.  If  passed  by  the  Brazilian  Congress,  the  improved  legislation  will  provide 
commercial  benefits  to  both  U.S.  and  Brazilian  inventors  and  creators.  However,  there 
is  still  much  unfinished  business  that  needs  to  be  addressed,  especially  in  the  more 
advanced  developing  countries  -  the  so-called  newly  industrieilized  countries  -  which 
must  be  enco^jraged  to  follow  the  example  set  by  Brazil.  The  IPC  believes  that  each 
of  the  elements  of  current  U.S.  intellectual  property  policy  should  be  revisited  and 
restructured,  where  necessary,  to  reflect  the  post -Uruguay  Round  international  trading 
environment  that  will  color  the  process  after  July  1,  1995,  when  the  Uruguay  Round 
agreements  are  expected  to  enter  into  force. 

a)      Bilateral  dimension 

Special  301  has  been  an  effective  tool  in  raising  the  level  of  intellectual  property 
protection  since  its  establishment  in  the  1988  omnibus  trade  bill.  We,  however, 
are  now  witnessing  an  aggressive  intemational  campaign  against  its  continued 
use  Both  government  officials  and  industry  representatrves  abroad  point  to  the 
WTO  dispute  settlement  understanding  and  institutional  freimework  as  removing 
any  scope  for  unilateral  action  by  WTO  Members. 

This  campaign  raises  very  serious  problems  with  respect  to  our  ability  after  July 
1,  1995  to  fill  the  substantive  gaps  in  TRIPS  and  to  accelerate  LCXD  compliance 
with  the  TRIPS  standards  The  IPC  does  not  have  an  answer  to  whether  and,  if 
so,  the  extent  to  which  our  ability  to  use  bilateral  trade  measures  has  been 
checked    It  is,  however,  clear  to  the  IPC  that  the  United  States  needs  an  equally 
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aggressive  response  to  the  international  campaign  against  301  in  order  to  ensure 
that  the  current  assertions  about  301  do  not  become  carved  in  stone  and 
accepted  as  the  conventional  wisdom.  Regardless  of  whether  or  not  301  is 
affected  by  the  WTO  dispute  settlement  understanding,  we  must  recognize  that 
the  uniqueness  of  the  TRIPS  situation  and  the  continued  assaults  on  our 
intellectual  property  require  the  development  of  a  concerted  U.S.  intellectual 
property  strategy. 

A  post-Unjguay  Round  U.S.  strategy  on  intellectual  property  must  rest  on  the 
recognition  of  the  vital  importance  of  strong  intellectual  property  protection  to  the 
continued  global  competitiveness  of  U.S.  industry  and  job  growth  in  the  United 
States.  A  declaration  to  this  effect  should  be  included  in  the  Statement  of 
Administrative  Action  and  repeated  in  the  implementing  legislation  as  a  signal  to 
our  trading  partners  from  both  branches  of  the  U.S.  Government  that  the  tcisk  of 
securing  high  levels  of  intellectual  property  protection  will  not  be  complete  until 
the  TRIPS  gaps  are  filled  and  the  LDC  implementation  of,  at  a  minimum,  the 
TRIPS  standards  of  intellectual  property  protection  and  enforcement  is 
accelerated. 

To  this  end,  the  IPC,  the  International  Intellectual  Property  Alliance  and  the 
Pharmaceutical  Manufacturers  Association  have  jointly  developed  a  concepts 
peiper  that  highlights  the  need  for  continued  vigorous  trade  policy  initiatives  in 
support  of  strong  intellectual  property  protection.  In  addition,  the  IPC  has  drafted 
a  package  of  amendments  to  the  Uruguay  Round  implementing  legislation  that 
would  provide  the  statutory  basis  for  such  a  U.S.  trade  initiative  on  intellectual 
property.  The  concepts  paper  and  the  IPC  package  are  appended  to  this 
statement.  The  IPC  amendments  would  also  commit  all  agencies  of  the  U.S. 
Government  -  not  solely  the  Office  of  the  U.S.  Trade  Representative,  the  Patent 
and  Trademark  Office  eind  the  paiXs  of  the  Commerce  and  State  Departments  that 
deaJ  with  intellectual  property  matters  -  to  the  attainment  of  this  pjirticular  trade 
objective.    Among  the  elements  of  the  IPC  package  are; 

(i)  Country  Identification  -  Special  301  should  be  improved  through  an 
expanded  annued  government-wide  review  of  the  past  year's  international 
intellectual  property-related  activities  euid  developments. 

(ii)  Additional  U.S.  Government  levers  -  Consideration  of  additional  levers  may 
well  require  a  fine  tuning  of  selected  U.S  Government  programs  to  enh<ince 
their  adsility  to  serve  as  instruments  of  U.S.  intellectual  property  policy.  In 
some  cases,  such  fine  tuning  may  require  changes  in  their  statutory 
authorities  or  regulatory  practices.  Some  of  these  fall  under  the  jurisdiction 
of  this  Committee.    Possible  levers  include  but  are  not  limited  to; 

•  Benefits   under  U.S.    preferential   schemes   -  The  United   States 

provides  preferential  trade  benefrts  to  beneficiary  countries  under 
the  Generalized  System  of  Preferences  (GSP).  the  Caribbean  Basin 
Initiative  (CBI)  and  the  Andean  Trade  Preference  Act  (ATPA).  Under 
all  these  programs,  the  extent  to  which  the  beneficiary  country 
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provides  adequate  and  effective  protection  of  intellectual  property 
is  among  the  factors  that  the  President  must  take  into  account  in 
determining  whether  to  extend  beneficiary  status  to  a  country. 
Since  the  TRIPS  Agreement  will  be  recognized  by  the  over  one 
hundred  countries  that  are  expected  to  sign  the  Uruguay  Round 
package  at  Man-akesh  on  Apnl  15th  as  the  basic  international 
standard  for  intellectual  property  protection,  the  IPC  believes  that 
current  TRIPS-level  protection  should  now  be  a  prerequisite  for 
receiving  benefits  under  these  preferential  schemes. 

US  foreign  assistance  and  OPIC  programs  -  The  Agency  for 
IntematonaJ  Development  and  the  State  Department  should  be 
encouraged  to  develop  programs  that  will  provide  technical 
assistance  to  build  up  the  intellectual  property-related  infrastructures 
of  the  LDCs.  For  example,  training  of  patent  examiners  and 
establishment  of  patent  search  facilities  as  well  as  the  training  of  the 
judiciary  and  police  officials  in  the  enforcement  of  intellectual 
property  laws,  are  as  critical  to  the  development  of  a  successful 
intellectual  property  regime  as  the  passage  of  adequate  laws.  To 
this  end,  a  council  should  be  established,  as  a  joint  effort  between 
AID  and  the  private  sector,  to  facilitate  and  provide  intellectual 
property-related  technical  aissistance.  The  Overseas  Private 
Investment  Corporation  should  also  be  encouraged  to  examine 
whether  intellectual  property  assets  might  be  coverable  under  U.S. 
Government  investment  insurance  programs  in  developing  countries 
that  provide  adequate  and  effective  intellectucil  property  protection. 
Conversely,  the  U.S.  should  consider  the  conditions  under  which 
foreign  aid  eind  OPIC  benefits  would  be  withdrawn  from  counti'ies 
that  continue  to  deny  intellectijal  property  protection  to  U.S. 
nghtholders  I  urge  this  Committee  to  consider  such  amendments 
as  part  of  its  reauthorization  of  the  Foreign  Assistance  Authorization 
bill. 

World  Bank  and  Reqional  Development  Bank  Programs  and  IMF 
Activities  -  US.  Executive  Directors  to  the  Worid  Bank,  the  regional 
development  bcinks  such  as  the  Interamerican  Development  Bank 
and  the  International  Monetary  Fund  should  be  instructed  to 
undertake  a  campaign  within  these  institutions  to  ensure  that  their 
programs  support  the  objective  of  improved  intellectijal  property 
protection.  U.S.  Executive  Directors  should  be  instructed  to  vote 
against  any  loans  or  programs  that  will  benefit  counto-ies  that 
continue  to  deny  intellectual  property  protection  to  U.S.  nghtholders. 
Conversely,  the  US  Executive  Directors  should  encourage  the 
banks  and  their  affiliates  to  develop  programs  that  will  fund  the 
establishment  of  the  infrastructure  needed  to  implement  strong 
intellectijal  property  laws. 
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(iii)  BilateraJ  intellectual  property  agreements  -  There  is  a  growing  number  of 
countries  that  have  expressed  an  interest  in  working  with  the  United 
States  to  improve  their  intellectual  property  protecton.  The  United  States 
should  undertake  the  negotiation  of  bilateral  Intellectual  property 
agreements  with  these  countries,  using  as  the  starting  point  a  model  U.S. 
intellectueil  property  agreement,  which  the  IPC  believes  should  be 
mantained  by  our  negotiators  in  consultation  with  the  private  sector. 
Such  a  document,  which  is  provided  to  countries  that  express  an  interest 
in  entering  into  a  bilatereil  intellectual  property  accord  with  the  United 
States,  must  include  the  optimum  level  of  intellectual  property  protecton 
that  the  United  States  seeks.  In  many  instances,  this  means  the  inclusion 
of  superior  provisions  that  our  negotiators  were  not  able  to  get  into  the 
NAFTA  intellectual  property  chapter.  In  addition,  the  United  States 
should  maintain  the  pressure  on  countries  after  the  successful 
negotiation  of  bilateral  intellectual  property  agreements  in  order  to  ensure 
that  they  adopt  implementing  legislation  in  a  timely  manner.  Countries 
should  be  held  to  the  specific  terms  of  the  bilateral  agreements  that  they 
have  negotiated. 

b)  Regional  Dimension 

Intellectual  property  protection  should  be  an  important  component  of  ail  U.S. 
regJoneU  initiatives.  Countries  such  as  Argentina  and  Chile  that  have  expressed 
an  interest  in  joining  NAFTA  should  be  required  to  adopt  TRIPS-level  protection 
and  express  a  willingness  to  negotiate  towards  'NAFTA-plus'  level  of  intellectijal 
property  protection  prior  to  their  entering  into  the  accession  negotiations. 
Similarly,  NAFTA-level  intellectijal  property  protection  should  play  a  prominent 
role  in  the  U.S.  strategy  with  respect  to  Asia  Pacific  Economic  Cooperation 
group.  As  a  first  step,  a  technical  cooperation  committee  on  intellectijal  property 
standards  should  be  established  within  APEC.  In  meiking  its  report  and 
recommendations,  which  are  required  by  the  NAFTA  implementing  bill,  on 
possible  candidates  for  joining  the  NAFTA  free  trade  area,  USTR  should  give 
prominence  to  the  intellectual  property  situation  in  the  foreign  country. 

c)  Multilateral  Dimension 

(i)  Worid  Trade  Organization  (WTO)  -  While  the  IPC  looks  principally  to  an 
invigorated  and  highly  targeted  bilateral  program  to  fill  the  gaps  in  the 
TRIPS  Agreement  and  to  accelerate  the  LDC  transition  periods,  active 
involvement  by  the  United  States  in  the  establishment  of  the  TRIPS  regime 
in  the  WTO  is  cntical  to  long  term  U.S.  intellectual  property-related  interests 
cind  could  play  some  role  in  deeding  with  our  transition  problem. 

In  the  first  instance,  the  United  States  must  ensure  that  the  WTO  work 
program  for  TRIPS,  which  will  be  announced  at  the  April  15  N^arrakesh 
meeting,  will  lead  to  the  establishment  of  a  wori<able  TRIPS  Council  ready 
to  undertake  on  July  1,  1995,  activities  and  interpretations  that  support 
adequate  and  effective  intellectual   property  protection.      Sti-ong   U.S. 
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involvement  in  the  organization  of  the  TRIPS  Council  and  later  in  the  work 
of  the  Council  itself  will  help  ensure  that  ambiguous  TRIPS  provisions  will 
be  correctly  interpreted,  that  the  WTO  Secretariat  will  be  able  to  activety 
encourage  accelerated  LDC  implementation  of  the  "correct"  TRIPS 
standards:  and  that  all  LDCs  will  have  in  place  on  July  1 ,  1995  the  'black 
box"  process  required  by  Article  70(8)  for  the  filing  of  patent  applicatiorw 
for  pharmaceuticaJ  and  agrichemical  products.  In  this  regard,  the  U.S. 
should  urge  that  a  conference  of  WTO  signatories  be  convened  as  soon 
as  possible  after  the  Marrakesh  meeting  to  consider  possible  approaches, 
such  as  a  single  filing  system  akin  to  the  current  system  under  the  Patent 
Cooperation  Treaty,  for  the  implementation  of  Article  70(8)  and  the 
establishment  of  a  monitoring  system  to  ensure  that  all  affected  LDCs  have 
in  place  a  functioning  "black  box"  process  on  July  1 ,  1995.  Rnally,  the  IPC 
believes  that  an  active  U.S.  involvement  in  the  establishment  of  the  TRIPS 
regime  will  serve  as  a  clear  signal  that  we  intend  to  pursue  our  TRIPS 
rights  as  they  become  available  to  us  in  the  WTO. 

Given  the  pivotal  role  that  panels  and  the  Appellate  Body  will  play  in  the 
new  WTO  dispute  settlement  process,  the  United  States  must  ensure  that 
the  roster  of  panelists  and  the  seven  person  Appellate  Body  include 
specialists  from  the  U.S.  and  other  developed  countries  whose  expertise 
in  intellectuad  property  is  not  limited  to  academia  or  governmental  service 
but  includes  private  sector  experience.  It  is  the  intellectual  property 
counsel  of  US.  industry  who  have  acquired  the  relevant  expertise  that  will 
be  especially  valuiible  when  WTO  panels  and  the  Appellate  Body  are 
called  upon  to  make  a  judgment  whether  a  national  law,  regulation  or 
practice  violates  the  TRIPS  Agreement. 

(ii)  World  Intellectual  Property  Organization  fWlPO^  -  Article  68  of  the  TRIPS 
Agreement  calls  on  the  TRIPS  Council  to  seek  to  establish,  within  one  year 
of  its  first  meeting,  appropriate  arrangements  for  cooperation  with  WIPO 
bodies.  The  IPC  believes  that  the  WTO  Secretariat  should  be  encouraged 
to  work  out  suitable  arrangements  with  WIPO  officials  to  assist  the  LDCs 
in  meeting  their  TRIPS  commitments  on  an  expedited  basis.  It  would  be 
a  shame  if  the  extensive  intellectual  property  expertise  that  resides  in  WIPO 
would  not  be  used  in  support  of  TRIPS. 

The  successful  completion  of  the  TRIPS  negotiations  was  the  result  of  the  close 
cooperation  between  otficieils  of  both  branches  of  our  government  and  the  U.S.  private  sector. 
Such  cooperation  must  contnue  as  we  develop  and  implement  the  new  intellectual  property 
strategy.  The  IPC  will  also  continue  to  work  with  its  European  and  Japanese  colleagues  to 
complete  the  TRIPS  agenda.  The  creative  and  inventive  industries  of  Europe  and  Japan  stand 
to  lose  as  much  as  U.S.  industry  from  the  substantive  gaps  eind  the  overty  long  and 
discnminatory  transition  penods  in  TRIPS.  The  IPC  will  urge  them  to  underteike  parallel  efforts 
in  the  LDCs  to  fill  these  gaps  and  accelerate  LDC  implementation  of  the  TRIPS  standards.  The 
IPC  will  also  seek  their  cooperation  and  that  of  their  governments  and  the  EU  Commission  in 
the  development  of  the  TRIPS  regime  in  the  WTO,  by,  for  example,  working  with  the  United 
Slates  to  gain  the  correct  interpretations  of  the  ambiguous  provisions  of  the  TRIPS  text 
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3.      Conclusion 

As  I  have  indicated,  the  IPC  supports  the  implementation  of  the  TRIPS  Agreement.  It, 
however,  also  believes  that  a  comprehensive  strategy,  which  may  require  the  redrafting  of  U.S. 
statutory  authorities  -  some  of  which  fall  under  the  jurisdiction  of  this  Committee  -  must  be 
developed  not  only  to  "complete"  the  TRIPS  negotiations  but  also  to  effectively  repel  the 
continuing  aissaults  on  our  intellectual  property.  U.S.  industry  cannot  and  will  not  complacently 
look  beyond  the  lengthy  and  discriminatory  transrtion  periods  as  if  they  were  a  mere 
inconvenience.  Neither  will  U.S.  industry  sit  Idly  by  as  the  very  foundation  of  U.S 
competitiveness,  creativity  and  job  growth  -  its  intellectual  property  -  is  misappropriated 
abroad.  The  IPC  stands  ready  to  wori<  with  the  Congress  and  the  Administration  in  the 
development  of  a  comprehensive  intellectual  property  strategy  for  the  21st  century. 
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CONCEPTS  PAPER  FOR  WTO  IMPLEMENTING  LEGISLATION     - 

The  VVTG  TRIPs  Agreement  is  an  imporuint  milestone  in  the  pursuit  of  strong 
w.T)rld\vide  intellectual  property  protection.  It  contains,  however,  several  deficient 
substantive  standards  and  overiv  long  and  discriminator."  transition  provisions. 
Intellectual  property  dependent  industries  believe  it  is  imperative  that  the  V\TO 
implementing  legislation  cxplidth/  confirm  and  highlight  the  need  for  continued  vigorous 
trade  policy  initiatives  aimed  at  providing  adequate  and  effective  intcmauonal 
intellectual  property  protection. 

The  implementing  legisl\tion  sholtj)  contain  six  broad  elements: 

1.  Direct  the  Administration  to  pursue  further  strengthened  levels  of  protection, 
even  after  TRIPs  is  implemented,  through  both  bilateral  and  mululatcral 
negotiations. 

2.  Direct  the  Administration  to  seek  accelerated  national  implementation  by 
developing  countries  of  their  TRIPs  obligations. 

3.  Make  the  level  of  intellectual  property  protection  a  determinant  of  eligibility  for 
participation  in.  and  candidacy  for.  all  future  free  trade  agreements,  and 
strengthen  provisions  with  respect  to  existing  programs  like  CBI.  GSP  and  ATP  A, 
to  ensure  that  eligibility  is  conditioned  on  high  levels  of  protection. 

4.  Clarify  current  statutory  authority  to  ensure  that  the  uruversc  of  potential 
sanctions  is  not  limited  to  tariff  and  other  trade  measures,  and  to  facLliutc  their 
actual  use  in  support  of  strong  intellectual  property  protection  abroad 

5.  Ensure  that  the  mere  compliance  and  implemenution  of  TRIPs  obligations  docs 
not  nccessanlv  satisfy  the  current  statutory  standards  of  "adequate  and  effective" 
intellectual  property  protection. 

6.  Improve  the  ability  of  the  United  States  to  address  new  impediments  to 
Lntellcaual  propcrtv- related  trade  by  focusing  attention  on  the  "fair  and  equitable 
market  access"  provisions  of  the  current  law,  through  the  use  of  the  notion  that 
denying  the  right  to  "use,  exploit  and  derive  full  commercial  benefits''  is  an 
actionable  practice. 

RATIONALE: 

To    date,    progress    on    intellcaual    properry    issues    has    been    achieved    through 
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March  2,  199* 


Major  Peaturea  of  Intellectual  Property  Aaendmenta 
for  OruCTuav  Round  Implenentino  Leoialafclnn 


1.    International  intellectual  property  objectives. 


e 


Accelerating  implementation  of  the  TRIPS  Agreement; 

Negotiating  international  agreements  providing 
intellectual  property  protection  greater  than  that 
contained  in  the  TRIPS  Agreement  and  the  NAFTA; 

e    Ensuring  the  aggressive  enforcement  of  intellectual 
property  agreements; 

•  Securing  non-discriminatory  market  access  for  U.S. 
persons  relying  on  intellectual  property  protection; 

e    Playing  an  active  role  in  development  of  the 
intellectual  property  regime  in  the  WTO;  and 

e    Ensuring  that  the  WIPO  and  the  WTO  work  together  to 
improve  intellectual  property  protection  worldwide. 

2.  Definition  of  "adequate  emd  effective"  intellectual  property 
protection. 

•  For  preferential  trade  programs  (i.e. .  GSP,  CBI,  and 
Andean  Initiative),  current  TRIPS-level  protection  will 
be  a  prerequisite  for  receiving  benefits. 

•  For  trade  agreements,  current  TRIPS-level  protection 
and  an  expressed  willingness  to  negotiate  towards  the 
"NAFTA-plus"  level  will  be  prerequisites  for 
negotiations.   Whenever  a  free  trade  agreement  is 
reached  that  provides  a  higher  level  of  protection  than 
that  in  already- existing  free  trade  agreements,  the 
President  must  seek  to  ratchet  up  the  previous 
agreements . 

3.  Changes  to  Special  301  and  Section  301. 

•  Updating  these  trade  laws  to  conform  to  the  United 
States'  post -TRIPS  intellectual  property  strategy  by, 

for  exoimple, 

o    Requiring  identification  under  Special  301  of 

countries  that  have  not  fully  implemented  Parts  I, 
II,  and  III  of  the  TRIPS  Agreement, 
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o    Allowing  identification  under  Special  301  of 

countries  that  have  fully  implemented  Parts  I,  II, 
and  III  of  the  TRIPS  Agreement  but  continue  to 
deny  adequate  and  effective  intellectual  property 
protection,  and 

o  Allowing  discretionary  action  under  Section  301 

against  countries  that  have  fully  implemented 
Parts  I,  II,  and  III  of  the  TRIPS  Agreement  but 
continue  to  deny  adequate  and  effective 
intellectual  property  protection; 

•  Expanding  the  President's  power  under  Section  301  to 
take  action  "notwithstanding  any  other  provision  of 
U.S.  law"  and  eliminating  the  current  preference  for 
tariff  measures;  and 

•  Requiring  the  Trade  Representative  to  initiate 
intellectual  property- related  Section  301 
investigations  upon  petition. 

4.    A  majadate  for  a  Model  U.S.  Intellectual  Property  Agreement. 

•  The  model  agreement  will  provide  a  "NAFTA- plus"  level 
of  intellectual  property  protection  and  will  represent 
U.S.  negotiating  objectives  in  all  international 
intellectual  property-related  negotiations. 

•  The  U.S.  government  will  maintain  the  model  agreerr.enc 
in  consultation  with  the  private  sector.   The  model 
agreement  will  be  reviewed  periodically  to  ensure  that 
it  reflects  new  and  emerging  developments  in 
intellectual  property  protection. 

5.    An  annual  government -wide  review  of  the  past  year's 

international  Intellectual  property-related  activities  and 
developments . 


A  mandate  for  U.S.  diplomatic  missions  abroad  to  include 
Intellectual  property  protection  as  a  priority  objective  of 
the  mission. 


7 .  Development  of  a  procedure  to  ensure  Involvement  by 
Interested  private  sector  representatives  in  preparation  for 
international  Intellectual  property-related  dispute 
settlement  proceedings. 

8.  Incentives  for  developing  coxintries  to  improve  intellectual 
property  protection. 
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March  2,  1994 

Intellectual  Property  Aaendnenta  for 
OruQuav  Round  Implementing  Legislation 

S£C.     .   International  Intellectual  Property  Protection 

Objectives . 

Seccion  llOl(b) (10)  of  the  Omnibus  Trade  and  Competitiveness 
Act  of  1988,  as  ainended,  19  U.S.C.  §  2901(b)  (10),  is  aunended 
CO  provide- - 

"(10)  INTELLECTUAL  PROPERTY .- -The  principal  objectives  of 
Che  United  Scaces  regarding  intemacionai  incelleccuai 
property  protection  are-- 

" (A)  CO  accelerace  the  full  implementation  of  Parts  I, 
II,  and  III  of  Che  Uruguay  Round  Agreement  on  Trade - 
Relaced  Aspects  of  Intellectual  Property  Rights; 

"  (B)  CO  seeic  enaccment  and  effective  implementation  by 
foreign  countries  of  standards  for  protection  and 
enforcement  of  intellectual  property  rights  that 
supplement  and  strengthen  the  standards  and  obligations 
contained  in  che  Uruguay  Round  Agreement  on  Trade- 
Related  Aspects  of  Intellectual  Property  Rights  and  the 
North  American  Free  Trade  Agreement,  including,  but  not 
limited  to- - 

"(i)  supplemencing  and  strengthening  such 
standards  and  obligacions  through  bilateral  and 
mulcilaceral  agreements,  in  particular,  to  cover 
new  and  emerging  technologies,  and  new  methods  of 
transmission,  distribution,  and  uses,  and 

"(ii)  eliminating  discrimination,  unreasonable 
exceptions,  or  preconditions  to  the  protection, 
enforcement,  or  commercial  enjoyment  of  the  full 
economic  benefits  arising  from  any  use  or 
exploitation  of  intellectual  property  rights; 

"  (C)  to  secure  fair,  ecjuitable,  and  non-discriminatory 
mar)cet  access  opportunities  for  U.S.  persons  holding 
intellectual  property  rights,  including  rights  now,  or 
hereafter,  granted  by  a  foreign  country  to  its  own 
nationals  under  domestic  laws  and  regulations  in 
respect  of  any  use  or  exploitation  of  protected  worlcs, 
fixations,  or  products  embodying  protected  rights; 

" (D)  to  take  an  active  role  in  the  development  of  the 
intellectual  property  regime  under  the  World  Trade 
Organization  (WTO) ; 
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"(E)  CO  cake  an  accive  role  in  che  World  lacelleccual 
Propercy  Organizacion  (WIPO)  and  ensure  chac  che  WIPO 
and  z)r.e   WTO  wor!c  cogecher  m  a  mucually  supporcive 
fashion;  and 

■(F)  CO  ensure  chac  all  incemacional  agreemencs 
encered  inco  by  che  Uniced  Scaces  support  che  high 
level  of  proceccion  of  incelleccual  propercy  righcs  sec 
forch  m  che  Model  Incelleccual  Propercy  Agreement 

escablished  under  seccion  of  the  Act  of  1994, 

19  U.S.C.  §  . 

'In  addicion,  che  Uniced  Scaces  Trade  Represencative,  in 
consultation  with  the  appropriate  U.S.  government  agencies, 
che  relevant  Congressional  committees,  and  the  private 
sector,  shall  develop  other  international  intellectual 
property- related  objectives  as  necessary  or  appropriate.". 

SBC.  .   Past  Track  Authority  for  New  Pre*  Trade  Agreement*. 

(a)   Section  1102  of  che  Omnibus  Trade  and  Compeciciveness 
Ace  of  1988,  19  U.S.C.  §  2902,  is  amended  by-- 

(1)  m  paragraph  (b)(1),  replacing  "1993"  wich 
"  [year]  "  ; 

(2)  in  subseccion  (b) ,  renumbering  paragraph  (2)  as 
(3)  ; 

(3)  inserting  a  new  paragraph  (b)(2)  co  provide-- 

"(2)  The  Presidenc  may  noc  enter  into  any 
negotiation  of  an  agreement  with  a  foreign  country 
under  this  paragraph,  unless  he  first  determines 
that  such  councry-- 

" (A)  has  fully  implemenced  Pares  I,  II,  and 
III  of  che  Uruguay  Round  Agreemenc  on  Trade - 
Relaced  Aspects  of  Intellectual  Property 
Rights,  and 

" (B)  expresses  willingness  to  reach  an 
agreement  with  the  United  States  under  which 
it  will  provide  intellectual  property 
protection  equivalent  to  that  set  forth  in 
the  Model  Intellectual  Property  Agreement 

established  under  section  of  the  

Ace  of  1994,  19  U.S.C.  §  . " ; 

(4)  in  paragraph  (c) (1)\  replacing  "1993"  with 
"  (year)  "  ; 
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(5)  in  subsection  (c) ,  renumbering  paragraphs  (2) , 

(3),  (4),  and  (5)  as  (3).  (4).  (5),  and  (6), 
respectively; 

(6)  inserting  a  new  paragraph  (c)  (2)  to  provide- - 

" (2)  The  President  may  not  enter  into  any 
negotiation  of  an  agreement,  including  a  free 
trade  agreement,  with  a  foreign  country  under  this 
paragraph,  unless  he  first  determines  that  such 
country- - 

"(A)  has  fully  implemented  Parts  I,  II,  and 
III  of  the  Uruguay  Round  Agreement  on  Trade - 
Related  Aspects  of  Intellectual  Property 
Rights,  and 

" (B)  expresses  willingness  to  reach  an 
agreement  with  the  United  States  under  which 
it  will  provide  intellectual  property 
protection  equivalent  to  that  set  forth  in 
the  Model  Intellectual  Property  Agreement 

established  under  section  of  the  

Act  of  1994,  19  U.S.C.  §  ."; 

(7)  inserting  a  new  paragraph  (c)  (7)  to  provide- - 

"(7)  Upon  signing  any  free  trade  agreement  that 
contains  intellectual  property- related  provisions 
that  supplement  and  strengthen  the  standards  and 
obligations  contained  in  already-existing  free 
trade  agreements,  the  President  shall  enter  into 
negotiations  to  bring  all  U.S.  free  trade 
agreements  to  this  higher  level  of  intellectual 
property  protection.";  and 

(8)  amending  renumbered  subparagraph  (c)  (4)  (C)  (i)  to 
provide- - 

"(i)  provides  written  notice  of  such  negotiations, 
including  his  determination  under  paragraph 
(c) (2) ,  to  the  Committee  on  Finance  of  the  Senate 
and  the  Committee  on  Ways  and  Means  of  the  House 
of  Representatives,  and". 

(b)   Section  1103(c)  of  the  Omnibus  Trade  and 

Competitiveness  Act  of  1988,  19  U.S.C.  §  2903(c),  is 
amended  by  inserting  a  new  paragraph  (3)  to  provide- - 

"(3)  The  fast  trac)c  procedures  shall  not  apply  to  any 
implementing  bill  that  contains  a  provision  approving 
of  any  trade  agreement  that  is  entered  into  under 
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section  1102(c),  if  the  requiremenca  of  seccion 
1102(c)(2)  (as  renumbered  by  chis  Act)  are  not  met.'. 

SBC.  .  Special  301. 

Seccion  182  of  che  Trade  Act  oC  1974,  as  amended,  19  U.S.C. 
§  2242,  is  amended  by-- 

(a)   in  paragraph  (a)  (1)  , 

(1)  deleting  che  word  "or"  at  the  end  of  subparagraph 

(a)  11)  (A)  , 

(2)  replacing  che  word  "and"  at  the  end  of 
subparagraph  (a) (1) (B)  with  the  word  "or",  and 

(3)  adding  a  new  subparagraph  (a)(1) (C)  to  provide-- 

"  (C)  deny  non- discriminatory  marJcet  access 
opporcunicies  for  U.S.  persons,  including  access 
relaced  co  any  use,  exploitation,  or  enjoyment  of 
full  commercial  benefits  from  exercising  rights  in 
protected  worlcs,  fixations,  or  products  embodying 
protected  wor)cs,  and"; 

(b)   insercing  a  new  paragraph  (a)  (3)  to  provide- - 

"(3)  In  making  the  identifications  required  under 
paragraphs  (1)  and  (2),  the  Trade  Representative  shall 
talce  into  account- - 

" (A)  che  history  of  intellectual  property  laws  and 
practices  of  foreign  councries,  including  any  past 
ider.cif icacions  under  these  paragraphs,  and 

" (B)  che  history  of  the  efforts  of  the  United 
States,  and  the  responses  of  the  foreign  country, 
CO  achieve  adec[uate  and  effective  protection  of 
intellectual  property  rights.";  and 

(d)   aoTiending  subsection  (d)  by-- 

(1)   amending  paragraph  (d)  (2)  to  provide -- 

"(2)  a  foreign  country  denies  adequate  and 
effective  protection  of  intellectual  property 
rights  if  che  councry-- 

"(A)  has  not  fully  implemented  Parts  I,  II, 
and  III  of  the  Uiruguay  Round  Agreement  on 
Trade-Related  Aspects  of  Intellectual 
Property  Rights,  or 
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* (B)  denies  adequate  and  ef feccive  means 
under  the  laws  of  the  foreign  country  tor 
persons  who  are  not  citizens  or  nationals  of 
such  foreign  country  to  secure,  exercise, 
enjoy  full  commercial  benefits,  and  enforce 
rights  relating  to  patents,  process  patents, 
registered  trademarks,  copyrights  and  related 
rights,  trade  secrets,  and  mask  works, 
notwithstanding  that  the  foreign  country  may 
have  fully  implemented  Parts  I,  II,  and  III 
of  the  Uruguay  Round  Agreement  on  Trade - 
Related  Aspects  of  Intellectual  Property 
Rights,  or  the  obligations  of  any  other 
bilateral,  regional,  or  multilateral 
agreement . " ; 

(2)  changing  the  initial  paragraph  of  paragraph  (d) (3) 
to  provide- - 

•(3)  A  foreign  country  denies  fair  and  equitable 
market  access  if  the  foreign  country  effectively 
denies  access  to  a  market  for  a  product  protected 
by  a  copyright  or  related  right,  mask  work, 
registered  trademark,  trade  secret,  patent,  or 
process  patent  through  the  use  of  laws, 
procedures,  or  regulations  which--";  and 

(3)  adding  a  new  paragraph  (d)  (4)  to  provide- - 

"(4)  a  foreign  country  denies  non- discriminatory 
market  access  opportunities  for  U.S.  persons  in 
respect  of  estsUDlishing  business  operations  or  any 
use,  benefit,  or  exploitation  of  protected  works, 
fixations,  or  products  embodying  protected  rights, 
when  it  grants  access  to  methods  of  distribution, 
collection  of  revenues  generated  from  the  use  or 
fixation  of  a  product  embodying  protected  rights, 
or  any  other  benefit  in  relation  to  such  works, 
fixations,  or  products  embodying  protected  rights, 
on  terms  more  advantageous  to  its  own  nationals 
than  to  those  nationals  of  another  country.". 

SEC.  .   Section  301. 

(a)   Section  301  of  the  Trade  Act  of  1974,  as  amended,  19 
U.S.C.  §  2411,  is  amended  by-- 

(1)   in  paragraph  (a) (1) ,  deleting  the  phrase  "within 
the  power  of  the  President"  and  replacing  it  with 
the  phrase  "notwithstanding  any  other  provision  of 
U.S.  law"; 
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(2)  in  paragraph  (b)(2),  deleting  the  phrase  "within 
the  power  of  the  President"  and  replacing  it  with 
the  phrase  "notwithstanding  any  other  provision  of 
U.S.  law"; 

(3)  in  subsection  (c) , 

(A)  deleting  paragraph  (5) , 

(B)  renumbering  paragraphs  (3)  and  (4)  as  (4)  and 
(5) ,  respectively, 

(C)  inserting  a  new  paragraph  (3)  to  provide- - 

"(3)  For  purposes  of  carrying  out  the 
provisions  of  subsection  (a)  or  (b) ,  the 
President  is  authorized,  notwithstanding  any 
other  provision  of  U.S.  law,  to  take  action 
wich  respect  to  any  area  pertinent  to 
relations  with  the  foreign  country  that  is 
the  target  of  the  action,  including,  but  not 
limited  to,  trade  in  any  goods  or  services.", 

(D)  in  renumbered  paragraph  (4) ,  replacing  "Trade 
Representative"  with  "President  or  the  Trade 
Representative",  and 

(E)  in  paragraph  (6) ,  replacing  "Trade 
Representative"  with  "President  or  the  Trade 
Representative";  and 

(4)   in  subsection  (d) ,  amending  clause  (d) (3) (B) (i) 
(ID  CO  provide- - 

"(II)  provision  of  adequate  and  effective 
protection  of  intellectual  property  rights, 
notwithstanding  that  the  country  may  have  fully 
implemented  Parts  I,  II,  and  III  of  the  Uruguay 
Round  Agreement  on  Trade -Related  Intellectual 
Property  Rights  or  the  obligations  of  any  other 
bilateral,  regional,  or  multilateral  agreement, 
or" . 

(b)   Section  302(a)(2)  of  the  Trade  Act  of  1974,  as  amended, 
19  U.S.C.  §  2412(a) (2),  is  amended  by  adding  a  second 
sentence  to  provide- - 

"If  the  petition  alleges,  that  a  foreign  country 
fails  to  provide  adequate  and  effective  protection 
of  intellectual  property  rights,  alleges  the 
elements  necessary  for  action  under  section  301(a) 
or  (b)  ,  and  provides  information  reasonaibly 
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available  co  che  petitioner  in  support  of  such 

allegations,  the  Trade  Representative  shall 

initiate  an  investigation.".  . 

SBC.  .   Generalized  System  o£  Preferences.  I 

Section  502  of  the  Trade  Act  of  1974,  as  amended,  19  U.S.C.    ' 
§  2462,  is  amended  by-- 

(a)  deleting  the  word  "and"  at  the  end  of  paragraph  (b) (6) ; 

(b)  replacing  the  period  at  the  end  of  paragraph  (b) (7)       ' 
with  " ;  and"; 

(c)  inserting  a  new  paragraph  (b) (8)  to  provide--  | 

"(8)  Effective  one  year  after  the  entry  into  force  of    i 
the  Uruguay  Round  Agreement  Establishing  the  World 
Trade  Organization,  if  such  country  has  not  fully 
implemented  Parts  I,  II,  and  III  of  the  Uruguay  Round 
Agreement  on  Trade-Related  Aspects  of  Intellectual 
Property  Rights."; 

(d)  cimending  che  concluding  sentence  of  subsection  (b)  to 
provide- - 

"Paragraphs  (4),  (5),  (6),  and  (7)  shall  not  prevent 
the  designation  of  any  country  as  a  beneficiary         I 
developing  country  under  this  section  if  the  President   j 
determines  chat  such  designation  will  be  in  the         1 
national  economic  interest  of  the  United  States  and 
reports  such  determination  to  the  Congress  with  his 
reasons  therefor."; 

I 

(e)  deleting  paragraph  (c) (5),  and  renumbering  paragraphs  j 
(c)(6)  and  (c)(7)  as  paragraphs  (c)(5)  and  (c)(6),  | 
respectively;  and 

I 

(f)  adding  a  new  subsection  (f)  to  provide--  ' 

"(f)  Effective  one  year  after  the  entry  into  force  of    | 
the  Uruguay  Round  Agreement  Establishing  the  World       l 
Trade  Organization,  the  President  shall  review  annually 
whether  each  country  designated  under  this  section  as  a 
beneficiary  developing  country  continues  to  fully 
implement  Parts  I,  II,  and  III  of  the  Uruguay  Round 
Agreement  on  Trade-Related  Aspects  of  Intellectual 
Property  Rights.".  y 
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SEC.  .   Andean  Initiative. 

Section  203  of  the  Andean  Trade  Preference  Act,  19  U.S.C. 
§  3203,  IS  ainended  by-- 

(a)  in  paragraph  (c)(5),  replacing  "fails  to  wor)c  cowards 
Che  provision  of  adequate  and  effective  protection  of 
intellectual  property  rights;"  with  "effective  one  year 
after  the  entry  into  force  of  the  Uruguay  Round 
Agreement  Establishing  the  World  Trade  Organization, 
has  not  fully  implemented  Parts  I,  II,  and  III  of  the 
Uruguay  Round  Agreement  on  Trade-Related  Aspects  of 
Intellectual  Property  Rights;"; 

(b)  in  the  last  sentence  of  subsection  (c)  ,  deleting 
"  ( 5 )  ,  "  ; 

(c)  in  subsection  (d) ,  deleting  paragraphs  (9)  and  (10), 
and  renumbering  paragraphs  (11)  and  (12)  as  (9)  and 
(10),  respectively; 

(d)  renumbering  paragraph  (e)  (2)  as  (e)  (3)  ;  and 

(e)  inserting  a  new  paragraph  (e) (2)  to  provide- - 

"(2)  Effective  one  year  after  the  entry  into  force  of 
the  Uruguay  Round  Agreement  Establishing  the  World 
Trade  Organization,  the  President  shall  withdraw  or 
suspend  the  designation  of  any  country  as  a  beneficiary 
country  if,  after  such  designation,  the  President 
deterrr.mes  that  as  a  result  of  chajiged  circumstances, 
such  a  country  would  be  barred  from  designation  as  a 
beneficiary  country  under  paragraph  (c)  (5).". 

SEC.  .   Caribbean  Basin  Initiative. 

Section  212  of  the  Caribbean  Basic  Economic  Recovery  Act,  19 
U.S.C.  §  2702,  IS  amended  by- - 

(a)  inserting  at  the  end  of  paragraph  (b)  (5)  the  phrase 
"or,  effective  one  year  after  the  entry  into  force  of 
the  Uruguay  Round  Agreement  Establishing  the  World 
Trade  Organization,  if  such  country  has  not  fully 
implemented  Parts  I,  II,  and  III  of  the  Uruguay  Round 
Agreement  on  Trade-Related  Aspects  of  Intellectual 
Property  Rights"; 

(b)  in  the  last  sentence  of  subsection  (b) ,  deleting 
" (5)  ,"; 

(c)  in  subsection  (c)  , 
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(A)  at  the  end  of  paragraph  (8),  replacing  '.'   with  " ;" 
and" , 

(B)  deleting  paragraphs  (9)  and  (10) ,  and 

(C)  renumbering  paragraph  (11)  as  (12); 

(d)  aimending  the  beginning  of  paragraph  (e)  (1)  by  replacing 
"paragraph  (2)"  with  "paragraph  (3)"; 

(e)  renumbering  paragraph  (e) (2)  as  (e) (3) ;  and 

(f)  inserting  a  new  paragraph  (e)(2)  to  provide-- 

"(2)  Effective  one  year  after  the  entry  into  force  of 
the  Uruguay  Round  Agreement  EstaJslishing  the  World 
Trade  Organization,  the  President  shall,  after  the 
requirement  of  paragraph  (a) (2)  is  met,  withdraw  or 
suspend  the  designation  of  any  country  as  a  beneficiary 
country  if,  after  such  designation,  the  President 
determines  that  as  a  result  of  changed  circumstances, 
such  a  country  would  be  barred  from  designation  as  a 
beneficiary  country  under  paragraph  (b) (5).". 

SEC.  .  Kodel  Intellectual  Property  Agreement. 

(a)  The  United  States  Trade  Representative,  in  consultation 
with  other  appropriate  U.S.  government  agencies  and  the 
private  sector,  shall  maintain  a  Model  Intellectual 
Property  Agreement  embodying  provisions  for 
intellectual  property  protection  that  supplement  and 
strengthen  the  standards  and  obligations  contained  in 
the  Uruguay  Round  Agreement  on  Trade -Related  Aspects  of 
Intellectual  Property  Rights  and  the  North  American 
Free  Trade  Agreement. 

(b)  In  all  international  negotiations  involving 
intellectual  property  protection,  the  Model 
Intellectual  Property  Agreement  shall  represent  U.S. 
negotiating  objectives. 

(c)  The  United  States  Trade  Representative,  in  consultation 
with  other  appropriate  U.S.  govexmment  agencies  cmd  the 
private  sector,  shall  review  periodically  the  Model 
Intellectual  Property  Agreement  to  ensure  that  it 
reflects  new  and  emerging  developments  in  intellectual 
property  protection  and  new  and  emerging  technologies. 
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SSC,  .   Annual  International  Intellectual  Property  Protection 

Report. 

Section  181  of  the  Trade  Act  of  1974,  as  amended,  19  U.S.C. 
§  2241,  is  amended  by-- 

(a)  redesignating  subsections  (b)  and  (c)  as  (c)  and  (d)  , 
and 

(b)  inserting  a  new  paragraph  (b)  to  provide- - 

Mb)  INTERNATIONAL  INTELLECTUAL  PROPERTY  PROTECTION 
REPORT.--  For  calendar  year  1994,  and  for  each 
succeeding  calendar  year,  the  United  States  Trade 
Representative,  through  the  interagency  trade 
organization  established  pursuant  to  section  242(a)  of 
the  Trade  Expansion  Act  of  1962  and  with  the  assistance 
of  the  interagency  advisory  committee  esta±>lished  under 
section  141(d)(2),  shall  include  in  the  report  required 
by  subsection  (c)  of  this  section  a  Report  on 
International  Intellectual  Property  Protection.   This 
Report  shall  serve  as  a  government -wide  review  of 
international  intellectual  property- related 
developments  over  the  preceding  year,  and  shall  use, 
but  not  be  limited  to,  the  information  developed  under 
subparagraph  (a)(l)(A)(i)  of  this  section.". 

SBC.  .   Efforts  by  U.S.  Diplomats. 

The  Secretary  of  State  shall  instruct  all  heads  of  U.S. 
diplomatic  missions  aJsroad  to  include  intellectual  property 
protection  as  a  priority  objective  of  the  mission. 

SEC.  .   Private  Sector  Involvement  in  International  Dispute 

Settlement. 

Within  months  of  the  effective  date  of  this  Act,  the 

United  States  Trade  Representative  shall  develop  and 
maintain  a  procedure  to  ensure  participation  by  interested 
U.S.  private  sector  representatives  in  preparation  for 
international  intellectual  property- related  dispute 
settlement  proceedings  to  which  the  United  States  is  a 
party. 

SEC.  .   Incentives  to  Improve  Foreign  Intellectual  Property 

Protection. 

(a)   Notwithstanding  any  other  provision  of  U.S.  law,  the 
President  is  authorized  to  undertake  the  following 
actions,  where  appropriate,  with  respect  to  developing 
countries  to  encourage  and  help  those  countries  to 
improve  their  protection  of  intellectual  property-- 
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(1)  Provide  Overseas  Private  Investment  Corporation 
insurance  for  intellectual  property  assets, 

(2)  Require  U.S.  foreign  assistajice  programs  to 
provide  support  for  development  of  national 
intellectual  property  laws  and  regulations,  as 
well  as  for  development  of  the  infrastructure 
necessary  for  protection  of  intellectual  property, 

(3)  Establish  technical  cooperation  committees  on 
intellectual  property  standards  within  regional 
organizations,  such  as  the  Asia  Pacific  Economic 
Cooperation  group,  and 

(4)  Establish,  as  a  joint  effort  between  the  U.S. 
goverrjnent  and  the  U.S.  private  sector,  a  council 
to  facilitate  and  provide  intellectual  property- 
related  technical  assistance,  through  the  U.S. 
Agency  for  International  Development. 

(b)   Notwithstanding  any  other  provision  of  U.S.  law,  the 
President  is  authorized,  where  appropriate,  to  require 
U.S.  representatives  to  multilateral  lending 
institutions  to  seek  establishment  of  prograims  within 
these  institutions  to  support  strong  intellectual 
property  protection  in  recipient  countries  that  have 
fully  i.Tipiemented  Parts  I,  II,  and  III  of  Che  Uruguay 
Round  Agreement  on  Trade -Related  Aspects  of 
Intellectual  Property  Rights. 
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March  2,  1994 


Intellectual  Propertv-Related  Leglalatlve  Hlatorv  for 
pruquay  Round  larpleaenting  Leqialation 

Tbe  legislative  history  should  include  the  following 
findings  and  purposes. 

•  The  Uruguay  Round  Agreement  on  Trade -Related  Aspects  of 
Intellectual  Property  Rights  will  ensure,  in  many 
respects,  greatly  improved  protection  of  intellectual 
property  abroad. 

•  However,  the  Uruguay  Round  Agreement  on  Trade -Related 
Aspects  of  Intellectual  Property  Rights  has 
deficiencies.   Among  the  major  deficiencies  are: 

♦  lengthy  and  discriminatory  transition  periods 
facilitating  continued  piracy  of  intellectual 
property, 

•  exceptions  to  national  treatment  in  the  protection 
of  copyrights, 

•  a  denial  of  redress  for  the  nullification  and 
impairment  of  benefits  under  this  agreement  for 
five  years, 

♦  inadequate  protection  of  proprietary  registration 
data  provided  to  governments  for  the  marketing 
approval  of  certain  products  whose  sale  or 
offering  for  sale  is  regulated,  and 

*  inadequate  patent  protection  of  existing  subject 
matter  or  certain  pipeline  products  that  face  long 
delays  in  obtaining  marketing  and  regulatory 
approval . 

•  The  provisions  on  intellectual  property  protection  in 
the  North  American  Free  Trade  Agreement  are  generally 
superior  to  those  in  the  Uruguay  Round  Agreement  on 
Trade-Related  Aspects  of  Intellectual  Property  Rights; 
however,  the  North  American  Free  Trade  Agreement 
provisions,  too,  have  some  deficiencies,  most  notabily 
their  inadecjuate  protection  of  trade  secrets  and 
certain  biotechnological  inventions. 

•  The  adequate,  effective,  and  timely  protection  of 
intellectual  property,  both  within  the  United  States 
and  cLbroad,  is  of  fundamental  concern  to  the  United 
States. 
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strong  intellectual  property  protection  is  vital  to  the 
continued  global  competitiveness  of  the  United  States 
and  to  job  creation  in  the  United  States. 

The  laws  of  nvany  other  nations  to  protect  intellectual 
property  are  inadequate;  even  those  that  are  not 
inadec[uate  too  often  are  ineffectively  enforced. 
Moreover,  in  many  countries,  improvements  in 
intellectual  property  protection  are  being  negated  by 
failure  to  provide  fair  and  equitable  market  access  for 
U.S.  persons  relying  upon  such  protection. 

It  is  imperative  for  the  United  States  to  continue  its 
vigorous  efforts  to  secure  the  adequate,  effective,  and 
timely  protection  of  intellectual  property  through 
trade  negotiations  wherever  possible  and  as  soon  as 
possible.   In  particular,  the  United  States  must 
develop  a  strategy  to  accelerate  implementation  by 
foreign  countries  of  the  Uruguay  Round  Agreement  on 
Trade -Related  Aspects  of  Intellectual  Property  Rights 
and  to  address  deficiencies  in  that  agreement. 

In  light  of  the  vital  importance  of  intellectual 
property  protection  to  the  national  interest,  the 
United  States  must  be  prepared  to  supplement  its 
negotiations  on  intellectual  property  with  other 
actions  intended  to  achieve  significant,  timely 
improvement  of  intellectual  property  protection  by 
other  nations. 

In  light  of  these  findings,  the  purpose  of  this 
legislation  is  to: 

*  provide  the  authority  necessary  to  ena±>le  the 
President  to  succeed  in  international  negotiations 
aimed  to  achieve  adequate,  effective,  and  timely 
protection  of  intellectual  property  rights; 

*  require  the  President  to  take  necessary  and 
appropriate  actions  to  promote  the  adequate, 
effective,  and  timely  protection  of  intellectual 
property;  and 

*  require  each  government  agency  to  ensure  that  its 
international  programs  support  the  enforcement  of 
existing  intellectual  property  agreements  and  the 
negotiation  of  additional  intellectual  property 
agreements . 
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The  legialatlv*  hlatoxy  £or  the  changes  made  to  Special  301 
(Section  182  of  the  Trade  Act  of  1974,  a«  amended,  19  n.S.C. 
S  2242)  should  explain  the  purpose  of  new  subparagraph 
182(d) (2) (A) . 

e    This  provision  is  intended  to  accelerate  implementation 
by  developing  countries  of  the  Uruguay  Round  Agreement 
on  Trade-Related  Aspects  of  Intellectual  Property 
Rights.   It  will  require  the  USTR  to  identify  under 
Special  301  countries  that  have  not  fully  implemented 
the  substantive  rules  on  protection  and  enforcement  of 
intellectual  property  rights  that  are  contained  in 
Parts  I,  II,  and  III  of  that  agreement.   This  will 
result  in  identification  of  all  developing  countries 
that  are  availing  themselves  of  the  transition  periods 
contained  in  that  agreement. 


The  legislative  history  should  set  forth  the  following  non- 
exhaustive  examples  of  actions  the  President  may  talce  under 
amended  Section  301(c)(3). 

•    Withdrawal  or  suspension  of  any  discretionary 

assistance  provided  by  the  United  States  to  a  foreign 
country,  including  but  not  limited  to: 

*  technical  or  scientific  assistance, 

*  any  type  of  foreign  aid  or  assistance, 

*  any  assistance  under  agricultural  programs  or 
agreements, 

•  any  financing,  whether  on  noncommercial  or 
commercial  terms, 

•  any  assistance  through  insurance  programs,  and 

♦  any  support  by  the  United  States  for  proposals  or 
positions  of  a  foreign  country  in  any 
international  institution,  including  the  United 
Nations  and  its  organizations; 

•  Withdrawal  or  suspension  of  cooperation  with  a  foreign 
country  with  respect  to  immigration  matters,  including 
the  issuance  of  visas  and  work  permits; 

•  Invocation  of  the  non-application  provisions  of  the 
General  Agreement  on  Tariffs  and  Trade  or  its  successor 
World  Trade  Organization"  with  respect  to  a  new  member 
of  such  organization; 
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•  withdrawal  or  suspension  of  any  agreement  with  a 
foreign  country  concerning  the  provision  of  air 
transport  services,  and  withdrawal,  suspension,  or 
modification  of  any  grant  of  landing  rights  in  the 
United  States  to  the  carriers  of  a  foreign  country; 

•  Prohibition  or  imposition  of  restrictions  on  the  entry 
of  foreign  flag  vessels  into  the  ports  of  the  United 
States;  and 

•  Refusal  to  make  or  receive  official  visits  of  state  to 
or  from  foreign  countries. 

4.    The  legislative  history  should  specify  that  the  Report  on 

International  Intellectual  Property  Protection  will  include 
the  following  elements. 

•  An  analysis  of  the  intellectual  property  protection 
provided  by  each  of  the  United  States'  trading 
partners,  including,  for  each  country: 

*  whether  its  level  of  protection  is  consistent  with 
Parts  I,  II,  and  III  of  the  Uruguay  Round 
Agreement  on  Trade-Related  Aspects  of  Intellectual 
Property  Rights,  the  North  American  Free  Trade 
Agreement,  and  the  Model  Intellectual  Property 

Agreement  established  under  section  of  the 

Act  of  1994,  19  U.S.C.  §  , 

*  whether  the  country  has  implemented  its 
intellectual  property- related  obligations  under 
all  existing  bilateral,  regional,  and  multilateral 
agreements  to  which  the  United  States  is  a  party, 

*  whether  the  country  denies  adequate  and  effective 
means  under  the  laws  of  the  foreign  country  for 
persons  who  are  not  citizens  or  nationals  of  such 
foreign  country  to  secure,  exercise,  enjoy  full 
commercial  benefits,  and  enforce  rights  relating 
to  patents,  process  patents,  registered 
trademarks,  copyrights  and  related  rights,  trade 
secrets,  and  mask  works, 

*  whether  the  country  denies  fair  and  ecjuitable 
market  access  to  United  States  persons  that  rely 
upon  intellectual  property  protection, 

*  whether  the  country  denies  non-discriminatory 
market  access  opportunities  for  U.S.  persons  in 
respect  of  establishing  business  operations  or  any 
use,  benefit,  or  exploitation  of  protected  works, 
fixations,  or  products  embodying  protected  rights, 
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when  it  grants  access  to  methods  of  distribution, 
collection  of  revenues  generated  from  the  use  or 
fixation  of  a  product  embodying  protected  rights, 
or  any  other  benefit  in  relation  to  such  works, 
fixations,  or  products  embodying  protected  rights, 
on  terms  more  advantageous  to  its  own  nationals 
than  to  those  nationals  of  another  country,  and 

*    the  past  history  of  the  country  with  respect  to 

intellectual  property  protection  and  market  access 
for  U.S.  persons  that  rely  on  intellectual 
property  protection; 

An  analysis  of  intellectual  property- related 
developments  within  the  World  Trade  Organization  (VrrO) 
over  the  prior  year,  including,  but  not  limited  to, 
scope  of  review  for  dispute  settlement,  nullification 
and  impairment  (including  the  five-year  moratorium  on 
nullification  and  impairment  actions) ,  and  other  issues 
relating  to  the  Uruguay  Round  Agreement  on  Trade - 
Related  Aspects  of  Intellectual  Property  Rights, 
including,  but  not  limited  to,  the  effectiveness  of  the 
WTO  (both  Members  and  the  Secretariat)  in  accelerating 
national  implementation  by  developing  and  least - 
developed  countries,  implementation  by  least -developed 
countries  of  the  provisions  of  Article  70(8),  technical 
cooperation  under  Article  67,  international  cooperation 
under  Article  69,  cooperation  between  the  WTO  and  the 
World  Intellectual  Property  Organization  under  Article 
68,  and  review  and  cimendment  under  Article  71; 

A  status  report  on  dispute  settlement  proceedings  under 
bilateral,  regional,  and  multilateral  international 
agreements  to  which  the  United  States  is  a  party; 

A  review  of  other  international  intellectual  property- 
related  developments  over  the  prior  year  under 
international  agreements  to  which  the  United  States  is 
a  party,  in  negotiations  towards  international 
agreements  to  which  the  United  States  is  a  party,  and 
within  international  organizations  of  which  the  United 
States  is  a  member; 

A  review  of  existing  bilateral  economic  or  commercial 
agreements  of  the  United  States  to  determine  whether 
they  adequately  and  effectively  protect  intellectual 
property  rights;  and 

An  analysis  of  efforts  undertaken  over  the  prior  year 
by  each  agency  of  the  U.S.  government  in  support  of 
improved  international  protection  of  intellectual 
property  rights. 
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IPC 


INTELLECTUAL  PROPERTY  COMMITTEE 

2300  M  Sireet.  N.W.  Suiie  800  Washington,  D.C  20037 

Phone:  (202)  973-2S70  Telecopier   (202)296-8407 


March  11,  1993 

The  Honorable  Michael  Kantor 

United  States  Trade  Representative 

Office  of  the  United  States  Trade  Representative 

Washington,  DC   20506 

Dear  Ambassador  Kantor: 

The  Intellectual  Property  Committee  (IPC),  which  was  formed  in  March,  1986,  is  the  only 
business  group  that  has  as  its  specific  mission  the  mobilization  of  international  support  for 
improving  the  protection  of  intellectual  property,  and,  as  such,  has  focused  much  of  its  efforts 
on  the  GATT  intellectueil  property  (TRIPS)  negotiations. 

^  ^  

In  this  regard,  the  IPC  wishes  to  teike  this  opportunity  to  familiarize  you  with  its  views  on 
the  Dunkel  text  on  TRIPS.  While  the  Dunkel  text  on  TRIPS  goes  a  long  way  in  providing  the 
type  of  international  intellectual  property  protection  that  the  IPC  and  the  U.S.  Government  have 
been  seeking  together  in  the  GATT  for  over  the  last  seven  yeeirs,  it  also  contains  certain 
provisions  that  undermine  adequate  and  effective  intemational  intellectual  property  protection. 

We  believe  that  the  following  are  the  major  outstanding  deficiencies  in  the  current  text  that 
need  to  be  improved  in  order  to  secure  an  adequate  and  effective  intemationaJ  intellectual 
property  instrument  in  the  GATT: 

1 .  Transitional  arrangements  -  The  transition  period  for  developing  countries  currently  found 
in  the  TRIPS  text  is  too  long.  Developing  countries  should  only  be  permitted  an  additional 
one  year  of  transition  for  all  intellectueil  property  elements.  Furthermore,  the  current  draft 
discriminates  among  industrial  sectors.  The  only  way  to  ensure  that  the  pharmaceutical, 
agrichemical  and  chemical  industries  gain  commercial  benefits  from  the  TRIPS  agreement 
that  are  similar  to  those  of  other  patent-based  industries  is  to  provide  pipeline  protection 
along  the  lines  found  in  the  Mexican  industrial  property  law  or  in  the  amendments  to  Article 
70(d)(ii)  suggested  by  the  United  States  during  the  course  of  negotiations. 

2.  Works-Made-For-Hire  -  Failure  to  accord  U.S.  copyright  owners  national  treatment  with 
regard  to  video  and  audio  levies  and  other  collective  compensation  mechanisms  and  to 
require  other  countries  to  give  effect  to  U.S.  contractual  arrangements  will  deprive  U.S. 
copyright  owners  of  millions  of  dollars  otherwise  due  to  them.  It,  therefore,  is  essential  that 
a  TRIPS  agreement  contain  a  provision  on  works-made-for-hire,  including  both  national 
treatment  and  respect  for  contractual  relationships. 

3.  Exhaustion  -  The  language  currently  found  in  the  Dunkel  text  is  not  neutral  and  continues 
to  provide  a  basis  for  GATT  support  for  international  exhaustion.  The  language  on 
exhaustion  should  either  be  deleted  or  redrafted  to  render  it  clearly  neutral. 
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We  have  provided  in  the  enclosure  a  more  detailed  description  of  our  concerns  about  these 
and  a  number  of  other  very  serious  deficiencies  currently  found  in  the  Dunkel  text.  The  final 
position  of  the  IPC  on  an  overall  TRIPS  text  will  depend  on  the  success  that  our  negotiators  will 
have  in  gaining  the  improvements  in  the  Dunkel  text  that  we  seek. 

Should  you  have  any  questions  or  comments,  please  contact  our  counsel,  Charles  S.  Levy 
(202/663-6400)  or  our  economic  consultant,  Jacques  J.  Gorlin,  (202/973-2870). 

Under  separate  cover,  the  IPC  will  be  providing  you  with  its  views  on  the  intellectual 
property  provisions  of  the  NAFTA  Agreement. 

Sincerely, 


Bristol-Myers  Squibb 


Digital  Equipment  Corporation 


Johnson  &  Johnson 
Merck  &  Co.,  Inc. 


E.I.  DuPont  de  Nemours  &  Company 


FMC  Corporation 


Monsanto  Compeiny 
Pfizer  Inc. 


General  Electric  Company 


The  Procter  &  Gamble  Company 


Hewlett-Packard  Company 


Rockwell  International  Corporation 


IBM  Corporation 


Timer  Warner  Inc. 
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Major  Deficiencies  in  the  Dunkel  Text  on  TRIPS 

(An  Analysis  Prepared  by  the  Intellectual  Property  Committee  of 

Annex  III  to  MTN.TNC/W/FA  of  20  December  1991) 

March  11,  1993 


The  following  are  the  major  outstanding  deficiencies  in  the  order  that  they  appear  in  the 
current  text  on  TRIPS  that  need  to  be  improved  in  order  to  secure  adequate  and  effective 
internationai  intellectual  property  protection: 

1 .  Article  3  and  Article  4  —  The  TRIPS  text  should  mandate  the  strict  application  of  Nationail 
Treatment  and  .Most  Favored  Nation  Treatment  for  sound  recordings. 

2.  Article  6:  Exhaustion  —  The  language  contained  in  the  Dunkel  text  continues  to  provide  a 
basis  for  GATT  support  for  international  exhaustion.  Both  Article  6  and  reference  to 
Article  6  in  the  footnote  to  Article  28{i)  should  be  deleted  or  redrafted  to  render  them  clearly 
neutral. 

3.  Part  II,  Section  1 

a.  Article  14(4):  Rental  Right  for  Sound  Recordings  —  The  general  standard  for  record 
rentals  should  be  an  exclusive  rental  right.  The  only  exception  to  that  standard  should 
be  a  one-year  exclusive  rental  right  followed  by  equitable  remuneration  for  countries 
having  a  system  of  equitable  remuneration  for  record  rentals  on  the  date  of  signature 
of  the  TRIPS  accord. 

b.  Works-Made-for-Hire/Contractual  Rights  —  Failure  to  accord  U.S.  copyright  owners 
national  treatment  with  regard  to  video  and  audio  levies  and  other  collective 
compensation  mechanisms  and  to  require  other  countries  to  give  effect  to  U.S. 
contractual  arrangements  will  deprive  U.S.  copyright  owners  of  millions  of  dollars 
otherwise  due  to  them.  It,  therefore,  is  essential  that  a  TRIPS  agreement  contain 
provisions  on  works-made-for-hire,  including  both  national  treatment  and  respect  for 
contractual  relationships  among  the  persons  involved. 

4.  Article  30:  Exceptions  to  Patent  Rights  —  Because  the  provisos  in  Articles  8  and  40  that 
certain  measures  that  could  be  used  to  weaken  intellectual  property  rights  must  be 
consistent  with  the  provisions  of  the  TRIPS  agreement,  the  "exceptions"  language  in 
Article  30  takes  on  special  significance.  In  its  current  form,  the  language  is  too  open- 
ended.  To  ensure  that  the  exceptions  are  limited,  the  first  "unreasonably"  and  the  phrase 
"taking  account  of  the  legitimate  interests  of  third  parties"  must  be  deleted  from  Article  30. 

5.  Article  31(1):  Dependent  Patent  Compulsory  Licensing  —  The  requirement  that  the  second 
patent  shall  involve  an  important  technical  advance  of  considerable  economic  significance 
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is  not  a  sufficient  enough  safeguard  to  permit  U.S.  recognition  of  dependent  patent 
compulsory  licensing.  It  is  the  IPC  preference  that  such  practices  be  prohibited.  If  this 
cannot  be  accomplished,  Article  31  (I),  at  a  minimum,  should  be  redrafted  to  ensure  that  the 
dependent  patent  constitutes  an  important  technical  advance  with  considerably  greater 
economic  significance  in  relation  to  the  invention  cleiimed  in  the  first  patent.  This  redrafting 
should  include,  for  example,  explanation  that  a  compulsory  license  shcill  not  be  available 
for  a  mere  alternative  process  for  the  production  of  a  product  that  is  already  available  by 
existing  processes. 

6.  Article  39:  Protection  of  Undisclosed  Information 

a.  Article  39(21  —  As  currently  drafted,  the  footnote  to  Article  39(2)  that  defines  "a  manner 
contrary  to  honest  commercial  practices'  would  not  expressly  provide  protection  against 
continued  use  or  further  dissemination  by  a  third  party  of  a  trade  secret  after  it  Cein  be 
established  that  practices  contrary  to  honest  commercial  practices  were  involved  in  the 
acquisition.  The  addition  of  the  term  "or  use'  to  the  fourth  line  of  footnote(1 )  after  the  word 
"acquisition"  clarifies  that  protection  is  available  ageiinst  continued  'use"  and  not  merely 
"acquisition." 

b.  Article  39(3):  "Me  Too  Registration'  —  Protection  against  'me  too  registration'  should 
not  be  limited  to  pharmaceutical  or  agricultural  chemical  products  "which  utilize  new 
chemical  entities.'  The  latter  limitation  should  be  deleted,  since  the  testing  of  old  chemical 
entities  by  more  modern  procedures  —  quite  often  after  the  expiration  of  patent  protection 
and  involving  considerable  effort  —  is  increasingly  being  required  by  governments  in  order 
to  maintain  product  registration. 

7.  Part  VI:  Transitional  Arrangements 

a.  Article  65:4  should  be  deleted.  There  cannot  be  amy  differentiation  among  industrial 
sectors  with  respect  to  transition  arrangements. 

b.  The  five-year  transition  period  for  developing  countries  is  too  long,  regardless  of  the 
type  of  intellectual  property.  Developing  countries,  most  of  which  already  have  the 
necessary  institutional  infrastructure  to  provide  adequate  intellectual  property  protection, 
should  only  be  permitted  an  additional  one  year  of  transition  for  all  intellectual  property 
elements. 

c.  Article  66:  Least  Developed  Countries  —  The  eleven  year  transition  period  for  least 
developed  countries  is  too  long,  particularly  in  the  field  of  copyright,  and  will  result  in 
copyright  pirates  simply  switching  their  bases  of  operation  to  such  least  developed 
countries. 

8       Article  70:  Protection  of  Existing  Subject  Matter 

a.  Article  70(2)  —  Because  some  countries  (China,  Mexico)  argue  that  the  Berne 
Convention  does  not  currently  extend  rights  to  works  such  as  computer  programs,  they 
may  well  argue  that  Berne  Article  18  does  not  apply  to  computer  programs.  Accordingly, 
the  language  in  Article  70(2)  that  'obligations  with  respect  to  existing  copyrighted  works 
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shall  be  solely  determined  under  Article  18"  provides  a  significant  loophole.  This  phrase 
should  be  changed  to  "copyright  obligations  with  respect  to  existing  [copyrighted)  works 
shall  be  solely  determined  under  Article  18  of  the  Berne  Convention  (1971),  or  under 
Article  18  of  the  Berne  Convention,  mutatis,  mutandis. ...•  The  change  would  make  it  clear 
that  the  rules  of  Berne  Article  18  as  to  retroactivity  would  apply  whether  or  not  the  work 
was  considered  (under  Berne)  a  copyrighted  work. 

b.  Article  70(4)  —  The  convoluted  language  is  very  dangerous  and  could  be  used  to 
negate  any  transition  protection  found  in  the  rest  of  the  TRIPS  text.  At  a  minimum,  the 
wording  must  be  simplified  to  address  directly  the  understandings  U.S.  negotiators  have 
about  the  intent  of  Article  70(4)  that  were  conveyed  to  the  IPC. 

c.  Articles  70(8)  and  (9)  —  Patent  counsel  in  the  IPC  companies,  based  on  their  real 
world  experience,  do  not  believe  that  these  articles  —  especially  Article  70(9)  —  provide 
any  supplementary  protection  or  tangible  commercial  benefits.  The  only  way,  therefore, 
to  ensure  that  the  pharmaceutical,  agrichemical  and  chemical  industries  gain  commercial 
benefits  from  the  TRIPS  accord  that  are  similar  to  those  of  other  patent-based  industries 
is  to  provide  pipeline  protection  edong  the  lines  found  in  the  Mexican  industrial  property  law 
or  in  the  amendrpents  to  Article  70(8) (u)  suggested  by  the  United  States  during  the  course 
of  the  negotiations.  In  addition,  the  language  of  Article  70(8)  should  be  made  consistent 
with  that  of  Article  65(4)  to  ensure  that  the  transition  provisions  under  Article  70(8)  are 
extended  to  ail  products  covered  by  Article  65(4)  (e.g..  chemical  as  well  as  pharmaceutical 
and  agrichemical  products). 

To  the  extent  that  the  following  issues  can  be  addressed,  international  intellectual  property 
protection  will  be  substantially  improved: 

1 .  Article  8:  Principles  —  So  long  as  the  language  on  exceptions  in  Article  30  is  not 
strengthened.  Article  8  as  currently  drafted  permits  the  full  exploitation  of  "public  interest" 
and  "public  health"  measures. 

2.  Definition  of  "Public  Pertormance'  —  The  absence  of  a  definition  of  "public  performance" 
could  result  in  the  denial  of  protection  for  many  uses.  U.S.  and  EC  negotiators,  therefore, 
should  try  agan  to  craft  a  satisfactory  definition  of  'public  performance." 

3.  Article  27(2):  Exclusions  from  Patentability  —  The  term  "commercial"  should  be  deleted. 
The  banning  of  only  "commercial  exploitation"  presumably  would  permit  non-commercial 
uses,  such  as  production  and  distribution  by  the  govemment,  of  the  inventions  that  had 
been  denied  patent  protecton  for  the  enumerated  public  policy-type  reasons. 

4.  Article  27(3)  —  Exclusion  of  plant  and  animal  inventions  other  than  microorganisms  from 
patentability  goes  beyond  the  current  practice  under  the  European  Patent  Convention, 
which  the  IPC  had  supported  as  the  ultimate  resolution  of  this  issue.  A  critical  class  of 
inventions,  with  great  commercial  significance,  will  be  excluded  from  protection. 

5.  Article  34:  Process  Patents:  Burden  of  Proof  —  Peirties  should  be  required  to  provide  for 
the  reversal  of  the  burden  of  proof  without  its  being  dependent  on  a  judicial  order. 
Otherwise,    the    remedy    becomes    subject   to   local   political    pressure.       In    addition. 
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Article  34(1)  (a)    should   be  clarified  to  ensure  that  there  is   a  mutuaJly   agreed   upon 
understanding  of  the  term  'new  product." 

6.  Article  65(5):  Standstill  —  The  TRIPS  accord  should  require  a  freeze  —  not  a  standstill  in 
relation  to  the  terms  of  the  TRIPS  agreement  —  of  domestic  laws,  regulations  amd  practice 
during  the  transition  periods.  Under  the  current  wording,  a  Party,  whose  laws,  etc.,  are  at 
a  level  higher  thein  those  contained  in  the  TRIPS  agreement,  would  be  permitted  to  lower 
those  laws  to  the  level  contained  in  the  TRIPS  accord. 

Modification  of  Section  104  of  the  U.S.  Patent  Act  that  may  be  required  by  the 
"nondiscrimination"  provisions  of  Article  27(1)  is  an  extremely  contentious  domestic  issue  and 
will  be  problematic,  without,  at  a  minimum,  a  comprehensive  TRIPS  accord  that  the  U.S.  private 
sector  can  support.  In  this  regard,  European  memoramda  available  to  the  IPC  stale  that 
Article  27(1)  requires  the  United  States  to  drop  Section  104. 
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Before  the  Subcommittee  on  Economic  Policy,  Trade,  and 

the  Environment 
HOUSE  FOREIGN  AFFAIRS  C0^4MITTEE 

March  8,  1994 

Thank  you  for  the  opportunity  to  discuss  the  Uruguay  Round 
agreement  and  its  impact  on  U.S.  agriculture.  My  name  is  Judy 
Olson.  I  am  a  farmer  from  Garfield,  Washington.  I  appear  before 
you  today  as  president  of  the  National  Association  of  Wheat 
Growers.  I  have  the  added  honor  today  of  also  being  able  to  convey 
to  you  the  views  of  several  other  organizations  with  a  strong 
interest  in  how  the  GATT  implementing  legislation  evolves  with 
respect  to  agricultural  export  programs.  The.se  are:  the  American 
Soybean  Association,  the  National  Barley  Growers  Association,  the 
National  Broiler  Council,  the  National  Cotton  Council,  the  National 
Council  of  Farmer  Cooperatives,  the  National  Pork  Producers 
Council,  the  National  Sunflower  Association,  the  New  England  Brown 
Egg  Council  and  the  Rice  Millers  Association. 

The  goal  of  the  Uruguay  Round  was  to  achieve  greater 
liberalization  of  trade  in  agriculture  and  to  bring  all  measures 
effecting  import  access  and  export  competition  under  strengthened 
and  more  operationally  effective  GATT  rules  and  disciplines. 

We  believe  that  this  goal  was  attained  on  both  points,  but 
that  the  results,  even  at  the  end  of  the  implementing  period,  will 
be  fairly  modest,  especially  for  export -dependent  commodities  like 
wheat.  The  U.S.  farmer's  ability  to  export  to  new  and  established 
m.arkets  will  be  largely  determined  by  how  the  administration  and 
Congress  intend  to  proceed  on  the  implementation  of  the  Uruguay 
Round  agreement.  We  believe  this  issue  is  directly  related  to  the 
Chair-an's  request  for  specific  recommendations  for  the  legislation 
-Q  i-plement  the  GATT  agreement. 

In  order  to  meet  its  obligations  under  the  Uruguay  Round  and 
to  reT.ain  competitive  in  an  only  slightly  less  hostile  world 
trading  environment,  the  U.S.  has  agreed  to  accept  staged 
reductions  m  the  annual  volume  and  value  of  the  export  enhancement 
prcgra-  or  EEP.   According  to  the  Final  Act,  the  U.S.  will  be 
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required  to  cap  its  EEP  volumes  and  values  at  1992  levels  and 
reduce  these  amounts  by  21  percent  in  terms  of  volume  and  36 
percent  in  terms  of  value.  In  the  case  of  wheat,  when  fully 
implemented,  the  new  GATT  agreement  will  have  curtailed  European 
wheat  subsidies  by  an  amount  roughly  equivalent  to  a  poor  wheat 
crop  in  Italy.  Unfortunately,  the  GATT  accord  does  nothing  to 
discipline  the  unfair  practices  of  monopolistic  state  trading 
agencies  or  other  predatory  pricing  practices.  It  is  clear  that 
the  legislative  authority  for  EEP  needs  to  be  rewritten  to  reflect 
broader  market  development  and  export  expansion  objectives  as  well 
as  be  funded  at  levels  proscribed  by  the  Uruguay  Round  reduction 
schedule.  This  will  ensure  that  the  U.S.  will  be  able  to  take 
advantage  of  the  growth  in  the  non-subsidized  share  of  the  world 
market . 

We  strongly  recommend  that  the  Uruguay  Round  implementing 
legislation  amend  the  statutory  authority  for  EEP  to  include  the 
following  objectives: 

1.  EEP  must  be  redefined  to  focus  on  foreign  market 
development  and  export  expansion.  The  statutory 
definition  of  EEP  as  a  "response  to  unfair  trade 
practices"  is  restricting  use  of  the  program  to  countries 
where  the  U.S.  previously  has  targeted  the  European 
Community's  subsidy  programs.  Now  that  this  trade  policy 
tool  is  no  longer  needed,  there  is  an  appropriate  role 
for  EEP  in  developing  foreign  markets  and  expanding 
exports.  This  purpose  will  allow  the  U.S.  to  compete 
more  effectively  and  on  near  equal  terms  with  all 
exporting  countries,  especially  those  left  undisciplined 
by  the  Uruguay  Round  commitments  on  export  subsidies. 

2.  EEP  operations  must  be  broadened  to  include  all  foreign 
markets  and  streamlined  to  increase  effectiveness. 
Targeting  of  EEP  against  unfair  trade  practices  has 
prevented  competition  in  key  markets,  reducing  export 
volume  and  increasing  costs.  Moreover,  targeting  ■  has 
required  approval  by  other  agencies,  a  time-consuming  and 
often  public  process  that  allows  other  exporting 
countries  to  undercut  U.S.  prices  and  complete  expert 
sales.  Opening  EEP  up  to  all  markets  would  eliminate  the 
need  for  inter-agency  approval,  allowing  more  efficient 
use  of  funds  available  for  the  program. 

3  .  EEP  funding  must  be  made  available  and  required  to  be 
used  to  the  full  extent  permitted  by  GATT.  The  amount  of 
outlays  permitted  to  be  used  for  export  subsidy  programs 
during  each  year  of  the  implementation  period  is 
specifically  identified  by  commodity-sector  in  the  GATT 
agreeme.nt .  In  order  to  maximize  U.S.  competitiveness, 
funding  provided  for  these  programs  in  each  fiscal  year 
must  equal  or  exceed  the  total  amount  permitted  to  be 
used.  In  addition,  all  funds  made  available  must  be 
required  to  be  obligated. 
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4.  OuClay  reductions  in  EEP  required  during  the  GATT 
implementation  period  must  be  redirected  to  fund  "green 
box"  agricultural  export  programs.  The  need  for 
government  assistance  in  maintaining  the  competitiveness 
of  U.S.  agricultural  exports  will  not  decline  as  EEP 
outlays  are  reduced.  Many  of  the  trade  practices  of 
other  exporting  countries  are  not  subject  to  GATT 
discipline.  The  role  of  export  promotion  activities  and 
food  assistance  programs  in  supporting  private  sector 
efforts  to  access  foreign  markets  will  only  become  more 
important  as  U.S.  export  subsidies  are  phased  down.  The 
U.S.  agriculture  community  strongly  supports  a 
requirement  in  the  GATT  implementing  legislation  that 
funds  equivalent  to  required  reductions  in  EEP  and  other 
subsidy  programs  be  shifted  to  export  development 
activities  not  subject  to  reduction  under  GATT. 

Finally,  we  would  like  this  opportunity  to  urge  the 
Administration  to  take  a  highly  aggressive  stance  in  the  operation 
of  the  EEP  prior  to  the  Uruguay  Round  agreement  entering  into 
force.  Unless  the  unrestrained  export  practices  of  our  competitors 
are  effectively  countered  in  this  interim  period,  the  U.S.  will 
enter  the  implementation  period  with  fewer  resources,  potentially 
higher  stocks  overhanging  our  market,  and  a  sharply  reduced  share 
of  the  world  market . 

Again,  on  behalf  of  our  group,  I  would  like  to  thank  you  for 
the  opportunity  to  appear  here  today.  We  look  forward  to  working 
wit.h  the  administration  and  this  committee  as  we  move  toward 
passing  the  Uruguay  Round  implementing  bill. 
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Mr.  Chairman,  Members  of  the  Subcommittee: 

I  am  Alexander  Hittle,  Intemational  Coordinator  for  Friends  of  the  Earth,  USA. 
Founded  in  1969,  Friends  of  the  Earth  is  an  international  environmental  organization,  with 
affiliated  groups  in  52  countries  around  the  world. 

We  appreciate  the  opportunity  to  appear  before  the  committee  today  to  discuss 
environmental  concerns  raised  by  the  Final  Agreement  of  the  Uruguay  Round  of  GATT. 
While  not  opposed  to  trade.  Friends  of  the  Earth  believes  that  trade  should  not  be  an  end  in 
Itself  but  that  it  should  serve  two  broad  goals:  A)  promoting  sustainable  development  and  B) 
fostenng  democratic  decision-making.  We  conclude  that  the  GATT  fails  on  both  counts. 

Let  me  offer  a  summary  of  our  testimony  in  the  form  of  replies  to  the  four  questions 
posed  in  your  invitation  to  testify: 

1)  What  aspects  of  GATT  may  make  environmental  protection  worldwide  more  difficult? 

A)  The  so-called  'Standards  Sections'  of  the  GATT  will  make  it  difficult  for 
nations  and  sub-national  bodies  such  as  U.S.  States  to  pass  and  maintain  laws 
more  protective  of  human  health  and  the  environment  than  international  norms. 
Some  U.S.  laws  already  exceed  these  norms  and  could  be  challenged. 

B)  The  status  of  International  Environmental  Agreenients  (lEAs)  remains 
unclear  under  the  Unjguay  Round.  Trade  measures  countries  take  to 
implement  lEAs  may  be  found  to  violate  GATT. 

C)  The  proposed  Worid  Trade  Organization  (WTO),  which  will  be  passing 
judgements  on  the  trade  legitimacy  of  national  laws  carries  on  the  highly 
undemocratic  tradition  of  the  GATT. 

2)  What  will  be  the  impact  of  GATT  on  the  U.S.'s  ability  to  use  trade  law  to  enhance 
environmental  protection? 

A)  For  domestic  environmental  protection,  U.S.  producers  that  abide  by 
higher  environmental  standards  than  their  foreign  competitors  will  be  at  a 
competitive  disadvantage,  which  cannot  be  offset  through  trade  law. 

B)  The  GATT  fortids  countries,  including  the  US,  from  using  trade  laws 
unilaterally  to  promote  better  environmental  protection  among  trading  partners. 

3)  What  impact  might  the  GATT  agreement  have  on  the  ability  of  "clean"  companies  to 
compete  effectively  for  foreign  markets? 

A)  "Clean"  companies  may  find  themselves  at  a  disadvantage  vis-a-vis 
competitors  who  take  advantage  of  lax  regulatory  environments. 
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4)  What  specific  recommendations  would  we  make  for  the  legislation  to  implement  the  GATT 
agreement  that  might  improve  it? 

A)  Before  the  Uruguay  Round  is  signed  at  the  April  15  Marrakech  meeting: 

1)  Support  the  Administrations  push  for  an  environmental 
committee  with  a  meaningful  workplan  within  the  WTO; 

2)  Support  the  idea  of  a  moratorium  on  challenges  to 

environmental,  health  and  safety  laws  pending  the  completion  of  a 
"green  round"  or  other  GATT  reform; 

3)  Demand  the  Administration  produce  a  full  Environmental 
Impact  Statement  on  the  GATT  and  future  trade  agreements; 

4)  Support  the  idea  of  the  creation  of  an  Intergovernmental 
Panel  on  Trade  and  the  Environment  (IPTE),  which  would  bring 
together  major  intemational  institutions  in  a  forum  where  trade, 
environment  and  development  concerns  could  be  explored. 

B)  In  the  implementing  bill  itself: 

1)  Understand  that  textual  problems  cannot  be  addressed  due 
to  the  Fast-track  procedure; 

2)  Make  the  implementing  legislation  a  "clean"  bill,  only  enacting 
the  Uruguay  Round  and  not  doing  other  things  such  as  extending 
Fast-track  or  the  Generalized  System  of  Preferences; 

3)  Accept  no  accounting  gimmicks  in  making  up  for  the  $12 

billion  in  tariff  revenue  losses  over  the  next  5  years  as  a  result  of 
GATT.   Make  up  the  lost  funds  through  environmentally  sound 
spending  cuts  and  eco-taxes,  perhaps  in  coordination  with  the  EC. 

C)  After  the  bill,  it  will  be  cnjcial  to: 

1)  follow  the  WTO  and  urge  democratization  of  its  structures  at 
every  opportunity; 

2)  monitor  the  WTO's  trade  and  environment  committee's  work 
program; 

3)  insist  on  EISs  on  future  trade  agreements. 

(Detailed  Testimony  Follows) 
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What  aspects  of  GATT  may  make  environmental  protection  worldwide 
more  difficult? 

A)  Standards  Sections  allow  challenges  to  environmental  laws 

The  Final  Agreement  of  GATT  features  "Standards"  sections  which  set  forth 
criteria  that  will  allow  countries  to  file  complaints  against  environmental  laws,  forcing  a 
judgement  of  whether  or  not  those  laws  meets  the  requirements  of  the  GATT  or  if  they 
are  "non-tariff  trade  barriers". 

Regrettably,  the  criteria  that  will  be  used  to  judge  an  environmental  law  or 
standard  is  unnecessarily  narrow.  We  fear  legitimate  environmental  and  health  laws 
may  be  found  to  be  inconsistent  with  GATT  rules. 

If  a  panel  of  three  trade  experts  finds  a  law  "GATT-inconsistent",  the  offending 
country  will  be  required  to  change  its  law  to  adapt  to  the  panel's  ruling,  or  face 
penalties.   A  country  that  refuses  to  conform  with  a  GATT  ruling  and  maintains  its 
contested  law  could  be  forced  to  pay  compensatory  measures  or  face  sanctions.^ 

The  environmental  community  is  concerned  about  onerous  requirements  that 
environmental  standards  must  meet  for  GATT,  such  as  the  necessity  that  economic 
risk  assessments  be  done  or  that  laws  are  based  on  scientific  principles,  when  not 
every  law  passed  is  based  on  these  criteria.^ 

Another  biased  requirement  is  that  a  law  not  be  "more  trade  restrictive  than 
necessary".^   In  its  most  extreme  interpretation  this  provision  allows  nations  only  one 
tool  to  achieve  a  given  policy  goal  -  that  which  is  least  trade  restrictive.  We  believe 
that  the  Congress  should  think  carefully  before  turning  over  such  powers  to  the  Worid 
Trade  Organization. 

The  U.S.  is  already  defending  two  environmental  laws  being  challenging  on  the 
grounds  that  they  are  not  the  least  trade  restrictive.   Specifically,  the  European  Union 
is  challenging  the  Corporate  Average  Fuel  Economy  Standards  (CAFE)  for  automobile 
fleets,  and  the  Gas  Guzzler  Tax  on  inefficient  cars.  They  argue  that  these  taxes 
unfairiy  hurt  the  EU's  inefficient  car  exports  such  as  Mercedes  and  Jaguar.   Less  trade 
restrictive,  the  E.C.  could  argue,  would  be  higher  gasoline  taxes.  The  U.S.  may  well 


'  Diipuif  SciUcmen  Uodcnunding.  Anidt  22. 

'  Atreaaatl  oo  SuuUry  tod  FhytouiuUry  Mcuurei.  Afliciu  16,  It. 

'  Ajrerment  oo  Tcdxucal  Rtmcn  lo  Trade,  iitick  2.1    la  SPS.  but  nol  in  TBT.  <h«  VS.  oetOLMon  were  Mt  lo  jet  the  puties  lo 
cUn/y  ihe  'ooi  mon  tnde  rednctjve  th*o  required',  by  lootDOHag  utide  21,  note  i  IhU  *t  meuure  U  aoc  more  trade  reuncuvc  ttaui 
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lose  these  cases  under  the  existing  trade  rules.  We  believe  the  EU's  case  will  be 
even  stronger  once  the  Uoiguay  Round  is  implemented. 

State  and  local  laws  are  also  at  risk.   The  European  Union  has  complained 
about  other  laws,  including  the  High  Seas  Driftnet  Act  and  California's  Safe  Drinking 
and  Water  Toxic  Enforcement  Act.   Criticism  of  California's  state  law  calls  attention  to 
the  Final  Agreement's  explicit  statement  that  the  Members  of  the  GATT  must  take 
measures  to  ensure  that  the  standards  of  state  and  local  governments  conform  with 
the  standards  set  forth  in  the  GATT,  on  Sanitary  and  Phytosanitary  Measures  and 
Technical  Barriers  to  Trade*,  meaning  that  state  and  local  laws  are  susceptible  to 
challenge. 

b)  International  Environmental  Agreenrtents  are  at  risk 

A  number  of  intemational  environmental  agreements  allow  countries  to  use 
trade  measures  to  promote  the  agreement's  goals.     Such  measures  often  violate 
GATT.   For  example,  the  Montreal  Protocol  on  Substances  that  Deplete  the  Ozone 
layer  suggests  that  countries  may  wish  to  impose  import  bams  on  products  made  with, 
but  not  containing,  ozone  destroying  chemicals.*  Such  an  action  would  be  the  sort  of 
process  standard  directly  forbidden  by  GATT.  The  question  then  arises,  which 
international  agreement  is  tnjmp? 

Interestingly,  NAFTA  contains  a  specific  exemption  for  the  Montreal  Protocol, 
CITES,  and  the  Basel  Convention.'  No  such  exemption  exists  in  GATT.  This  issue 
could  become  particularly  sticky  in  situations  where  a  country  might  be  a  member  of 
GATT,  but  not  a  signatory  to  a  global  convention. 

c)  The  World  Trade  Organization  carries  on  undemocratic  process  of  GATT 

In  the  State  of  the  Union  address,  President  Clinton  stated  that  commitment  to 
democratic  principles  is  an  important  criterion  for  evaluating  our  trading  relationships. 

We  believe  that  trade  agreements  should  recognize  those  same  principles. 
Trade  agreements  should  be  transparent  and  allow  for  public  participation  in 
developing  policies,  decision-making,  interpretation  smd  dispute  resolution.  The  Rnal 
Agreement  of  GATT  fails  to  recognize  and  abide  by  those  very  basic  democratic 
pnncipies  the  President  deemed  so  important. 

It  is  now  agreed  that  international  trade  rules  and  the  environment  are 
interrelated  in  many  ways.   Thus,  it  is  critical  that  environmental  non-governmental 
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organizations  and  the  public  are  allowed  to  participate  in  the  decision  making  process 
on  trade  agreements  in  order  to  make  the  process  more  representative  and  fair. 

The  Final  Agreement  of  GATT  maintains  the  previously  closed  process  of 
dispute  resolution  and  decision  makinq.   Meetings  are  closed  and  there  is  no  public 
record  or  notification  of  the  meetings     There  is  no  requirement  that  the  panel 
decisions  and  final  reports  must  be  released  publicly.   Parties  can  release  "non- 
confidential" information  if  they  so  choose,  but  it  is  not  required.*  Although  the  United 
States  Trade  Representative's  Office  has  improved  its  practice  of  sharing  documents 
with  U.S.  NGOs,  other  countries  are  not  following  their  lead.  Access  to  information  is 
one  of  the  most  basic  principles  of  democracy. 

A  second  democratic  principle  is  fair  representation.   If  a  dispute  panel  is 
established  to  decide  an  environmental  case,  currently  there  is  no  requirement  that 
environmental  experts  serve  on  the  panel.   Panels  are  allowed,  but  not  required,  to 
seek  advice  from  experts  on  a  "scientific  or  technical  matter^,  but  the  panel  itself 
does  not  need  to  represent  a  full  range  of  views,  which  would  include  environmental 
experts  in  environmental  cases.'"  NGOs  have  no  guaranteed  access  to  these 
panels. 

2)  What  will  be  the  impact  of  GATT  on  the  U.S.'s  ability  to  use  trade  law 
to  enhance  environmental  protection? 

One  can  imagine  using  trade  laws  in  two  basic  ways  to  enhance  environmental 
protection: 

a)  taking  some  measure  to  shield  domestic  producers  who,  either  by 
voluntary  behavior  or  government  action  have  higher  environmental  costs 
than  their  foreign  competitors; 

b)  taking  a  measure  to  encourage  foreign  producers  to  meet  high 
environmental  standards  in  the  manufacture  of  products  destined  for  the 
U.S.  markets. 

Under  current  trade  mles  the  Unjguay  Round,  such  measures  will  be 
disallowed. 

Addressing  first  the  question  of  demesne  producers,  a  recent  example 


'  Dopuu  So\iaDtaL  UodcnuiKling.  Kmcit  14. 
'  Dilute  SetllenMnI  UodenUAdinf.  Aiudt  \t2 
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illustrates  how  trade  measures  can  not  be  used.   Last  year,  the  House  of 
Representatives  courageously  voted  for  a  BTU  tax  as  part  of  the  President's  deficit 
reduction  package."    Energy  intensive  industries  claimed  the  tax  would  damage  their 
international  competitiveness  and  the  idea  cropped  up  that  perhaps  tariffs  could  be 
used  to  offset  the  BTU  taxes  effects  on  the  firms.  When  the  European  Community 
(EC)  heard  of  this  proposal  they  promptly  sent  a  letter  to  Representative  Gephardt 
threatening  that  if  such  a  measure  were  taken,  they  would  challenge  it  under  GATT. 
A  copy  of  the  letter  is  attached  to  the  testimony. 

Had  the  U.S.  gone  ahead  with  the  tax  and  tariff  system,  we  believe  the 
European  challenge  would  likely  have  been  successful.   Broadening  the  discussion  out 
from  this  specific  example  indicates  that  measures  taken  to  help  firms  facing 
international  competition  to  offset  environmental  costs,  whether  from  taxation  or 
regulation,  will  be  all  but  impossible.   It  is  also  important  to  note  that  this  situation 
already  exists,  the  Uruguay  Round's  rules  simply  reinforce  this  problem. 

In  the  second  case,  trying  to  influence  the  behavior  of  foreign  producers 
through  U.S.  trade  laws,  the  precedent  of  the  current  GATT  and  the  revisions  of  the 
Uruguay  Round  paint  an  equally  gloomy  picture.   Here  the  best  example  is  the  1992 
GATT  panel  njling  that  the  U.S.  ban  on  tuna  from  Mexico  was  contrary  to  GATT  rules 
because  it  was  a  ban  on  the  way  in  which  the  tuna  was  being  harvested  (by  killing  too 
many  dolphins)  rather  than  on  the  safety  of  the  tuna  itself.  With  that  ruling,  the  GATT 
established  a  precedent  that  countries  cannot  base  import  decisions  on  how  a  product 
is  produced.   But  many  environmental  issues  are  related  to  how  a  product  is 
produced,  such  as  whether  or  not  toxics  are  released  into  the  atmosphere,  wildlife  are 
killed  or  forest  systems  are  destroyed. 

If  we  are  ever  to  be  successful  in  setting  trade  rules  that  will  lead  countries  to 
adopt  a  more  sustainable  path  of  development,  process  and  production  methods  will 
have  to  be  recognized  as  legitimate  measures  to  restrict  imports,  and  countries  will  be 
allowed  and  encouraged  to  adopt  them.  The  Umguay  Round  is  silent  on  this  specific 
issue. 

The  Round  will,  however,  make  it  much  more  difficult  to  retain  measures  such 
as  the  Manne  Mammal  Protection  Act  in  the  face  of  foreign  challenges  because  it 
makes  the  transition  from  an  adverse  ruling  to  actual  trade  sanctions  against  a  country 
found  to  be  violating  GATT  much  more  rapid  and  certain.   In  the  case  of  the  Marine 
Mammal  Protection  Act,  the  U.S.  and  Mexico  have  been  able  to  work  out  a 
compromise  while  the  adverse  GATT  ruling  languished.   Had  the  case  been  tried 
under  the  Unjguay  Round,  this  diplomatic  manoeuvering  would  have  been  impossible. 

3)  What  impact  might  the  GATT  agreement  have  on  the  ability  of 

"     (Fncnd*  o(  the  Earth  ttrcntly  lopponcd  thji  oteuorc  wind)  wouM  have  mpTOved  the  ecviraomeol.  tbc  Uial  ifUiAUan.  and  the  mde 
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"clean"  companies  to  compete  effectively  for  foreign  markets? 

While  the  evidence  is  not  conclusive  that  companies  base  investment  decisions 
on  lax  environmental  laws  or  enforcement,  it  appears  that  there  is  a  strong  temptation 
to  avoid  environmental  compliance  in  countries  with  a  weaker  environmental 
enforcement  structure."   Studies  have  also  shown  that  industrial  flight  or  migration  is 
more  likely  where  environmental  costs  for  certain  industries  that  face  higher 
environmental  costs  for  investment  in  technologies  or  compliance  measures/' 

The  debate  around  NAFTA  highlighted  how  maquiladora  industries  have 
violated  and  continue  to  violate  Mexican  and  U.S.  environmental  laws.  A  study  of 
those  industries  found  that  companies  increased  their  profit  margin  by  100  percent 
when  they  did  not  comply  with  the  environmental  requirements.^*  Thus,  there  is  a 
strong  economic  incentive  for  companies  to  violate  environmental  laws  when  they  are 
not  held  directly  accountable  for  their  violations.  The  result  may  be  higher  profits  for 
industry,  but  at  a  high  cost  of  more  pollution  and  environmental  problems  elsewhere. 

The  investment  rules  in  GATT  do  not  require  that  Investors  meet  certain 
environmental  standards  or  provide  the  community  and  public  with  information  about 
pollutants  or  emissions  from  the  operations.   Neither  are  there  requirements  that 
countries  cannot  lower  or  deviate  from  their  environmental  laws  or  enforcement  in 
order  to  attract  investment.  At  a  time  when  countries,  particularly  developing 
countries,  are  struggling  to  attract  investment  to  earn  revenue  and  provide 
employment,  it  is  conceivable  that  countries  will  choose  to  weaken  or  avoid  instituting 
environmental  standards  to  lure  investment.  The  unintended  environmental  effect  of 
the  GATT  will  be  to  provide  incentives  for  polluting  operations  to  relocate  to  areas  with 
lower  environmental  standards,  creating  pollution  havens  in  other  countries. 

A  second  effect  is  that  competing  industries  operating  in  the  U.S.  which  abide 
by  U.S.  environmental  laws,  will  suffer  competitively.   If  their  competition  avoids  paying 
the  same  environmental  costs  it  must  pay,  the  competitor  will  gain  a  trade  advantage. 
This  puts  the  company  in  the  U.S.  in  a  difficult  position.   It  may  choose  to  move  its 
operations  outside  the  U.S.,  or  to  put  pressure  on  Congress  and  the  Administration  to 
reduce  the  environmental  requirements  it  must  meet  so  that  it  can  compete  more 
effectively. 

The  investment  rules  in  GATT  completely  ignore  the  environmental  impacts  of 
investment  decisions.    Furthermore,  they  permit  trade  that  will  allow  competitive 
advantages  to  be  gained  at  the  expense  of  environmental  costs  being  extemalized 
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and  avoided. 

4)  What  specific  recommendations  would  we  make  for  the  legislation  to 
implement  the  GATT  agreement  that  might  improve  it? 

A:  Before  the  Marrakech  Meeting  on  April  15: 

1)  Support  the  Administration's  push  for  an  environmental  committee  with  a 
meaningful  workplan  within  the  WTO 

Although  the  need  to  declare  the  Uruguay  Round  'finished'  led  to 
the  announcement  of  its  completion  on  December  15,  the  fact  of  the 
matter  is  that  negotiations  have  been  ongoing.  The  actual  conclusion  of 
the  Uruguay  Round  will  come  about  on  April  15  in  Marrakech,  where 
trade  ministers  from  around  the  world  will  sign  the  Uruguay  Round  and 
issue  a  Ministerial  Statement.  Among  other  things,  the  U.S.  is  pushing 
to  have  Ministerial  Statement  include  the  creation  of  and  workpian  for  a 
formal  Committee  on  Trade  and  Environment  within  the  new  Worid  Trade 
Organization.   Strong  Congressional  support  for  this  effort  will  help  give 
the  U.S.  negotiators  credibility  as  they  push  for  the  committee.   Attached 
is  a  list  of  recommendations  concerning  the  Committee  on  Trade  and 
Environment  endorsed  by  WWF  International,  Greenpeace  International, 
and  FoE-lnternational. 

2)  Support  the  idea  of  a  moratorium  on  challenges  pending  the  completion  of  relevant 
environmental  committee  work 

Attached  is  a  Febmary  14  letter  from  81  members  of  Congress  to 
President  Clinton  urging  that  by  the  time  of  the  Marrakech  meeting: 

'GATT  members  agree  to  a  moratorium  on  challenges  to  environmentally 
inspired  trade  measures  until  a  Green  Round  (or  negotiations)  can 
address  the  issue  in  its  full  complexity. " 

We  believe  this  idea  has  great  merit.   Since  current  and  future 
environmental  laws  may  run  afoul  of  the  Unjguay  Round  text,  a 
moratorium  seems  the  best  bet  to  buy  time  to  resolve  some  of  these 
issues.   Here  too,  the  support  of  the  subcommittee,  whether 
communicated  formally  or  informally  would  be  very  useful. 

3)  Demand  the  Administration  produce  a  full  Environmental  Impact  Statement  on  the 
GATT  and  future  trade  agreements.   Encourage  the  review  to  focus  on  compensatory 
measures  that  could  t>e  taken  to  offset  the  environmentally  negative  effects  of  the 
GATT. 

Many  of  the  direct  impacts  of  the  GATT  are  largely  unknown  because  a 
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comprehensive  environmental  impact  statement  (EIS)  has  not  been 
undertaken  by  the  Administration,  as  the  National  Environmental  Policy 
Act  (NEPA)  requires  for  any  major  federal  action.   An  EIS  would  provide 
Congress  and  the  American  public  with  critical  information  about  the  full 
impacts  of  such  an  agreement  on  the  environment. 

We  urge  Members  of  Congress  to  make  it  known  that  this  infonmation  is 
cntical  for  Congress'  full  understanding  of  the  range  of  impacts  trade 
agreements  might  have  on  the  environment.  We  believe  that  Congress 
and  the  American  public  are  entitled  to  the  complete  information. 

A  comprehensive  environmental  analysis  would  document  how  the  new 
multilateral  trade  rules  will  affect  a  number  of  areas,  including  investment 
decisions  and  locations,  the  rate  of  natural  resource  exports  and 
changes  in  other  industrial  and  agricultural  practices.   Further 
investigating  of  these  areas  is  critical  to  answer  the  question:  how  can 
trade  rules  be  more  environmentally  and  socially  sustainable? 

4)  Support  the  idea  of  the  creation  of  an  Intergovernmental  Panel  on  Trade  and  the 
Environment  (IPTE),  which  would  bring  together  major  international  institutions  in  a 
forum  where  trade,  environment  and  development  concems  could  be  explored. 

Tomorrow  at  the  OECD  in  Paris,  FoE  International  will  propose  that  the 
Ministerial  Statement  supports  the  establishment  of  an  Intergovemmental 
Panel  on  Trade  and  the  Environment  (IPTE),  to  act  as  a  fomm  in  which 
all  members  of  GATT  can  participate  on  an  equitable  basis,  outside 
GATT  and  outside  the  UN  system.  We  believe  the  trade  and 
environment  linkages  require  broad  consideration,  stretching  beyond  the 
scope  of  just  the  GATT  to  include  other  major  global  financial, 
development,  and  environmental  organizations. 

The  IPTE  would  also  serve  as  a  forum  in  which  experts  from  the 
Secretariats  of  the  OECD,  UNEP,  UNCTAD.  UN  Commission  on 
Sustainable  Development  and  GATT  are  able  to  participate  on  an  equal 
footing. 

In  addition  to  looking  at  specific  trade  and  environment  issues,  it  is  also 
necessary  to  examine  the  broader  economic  policies  that  countries  are 
adopting  and  examine  their  environmental  impact.  That  examination 
would  include  the  relationship  between  structural  adjustment  policies  and 
dependence  on  export  oriented  economies,  commodity  pricing  and  the 
destnjction  of  renewable  and  non-renewable  resources. 

In  accordance  with  Agenda  21 ,  which  states  that: 

The  United  Nations  system,  including  international  finance  and 
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development  agencies,  and  all  intergovernmental  organization  and 
forums  should,  in  consultation  with  non-governmental  organizations  take 
measures  to... design  and  implement  open  and  effective  means  to 
achieve  the  participation  of  non-governmental  organizations,  including 
those  related  to  major  groups,  in  the  process  established  to  review  and 
evaluate  the  implementation  of  Agenda  21  at  all  levels  and  promote  their 
contribution  to  it. '  (Chapter  38,  Paragraph  43) 

The  IPTE  must  be  a  transparent  and  accountable  organization  that 
permits  participation  and  observation  by  independent  environmental  and 
development  experts.  All  draft  and  final  documents  must  be  available  for 
public  release.  The  IPTE  should  also  invite  environmental  experts  to 
testify  and  share  information  and  be  open  to  general  comments  from  the 
public. 

Finally,  the  IPTE  should  be  adequately  funded  by  participating  countries 
and  be  adequately  staffed  in  order  to  ensure  that  it  is  able  to  car.7  out  its 
mandate.  Funding  should  be  in  accordance  with  the  UN  Scale  of 
Contributions. 


B)  In  the  Implementing  bill  Itself: 

1 )  Realize  nothing  can  be  done  about  specific  problems  in  the  text  of  the  Unjguay 

Round. 

It  is  important  to  keep  in  mind  that  Fast-track  makes  amendment  to  the 
implementing  legislation  and  actual  text  of  the  Unjguay  Round  of  GATT 
impossible.   Therefore,  in  making  suggestions,  we  can  only  provide 
indications  of  steps  that  can  be  taken  to  avoid  making  a  bad  situation 
worse.   It  is  also  possible  to  try  to  encourage  steps  towards  a  long-term 
GATT  reform  agenda.  We  must  stress,  however,  that  the  success  of 
such  efforts  is  by  no  means  guaranteed  and  that,  once  implemented,  the 
current  text  of  the  GATT  will  define  the  limits  of  measures  that  the  U.S. 
may  take  in  a  wide  range  of  trade,  regulatory,  and  tax  spheres. 

2)  Keep  the  bill  a  "clean"  one,  addressing  only  the  Unjguay  Round. 

We  have  heard  rumors  that  the  Administration  may  include  measures  not 
directly  related  to  the  Uojguay  Round  in  its  unamendable  Uruguay 
Round  implementing  bill.   For  example,  renewal  of  Fast-track  authority 
might  be  appended,  as  might  renewal  of  the  Generalized  System  of 
Preferences  (GSP).    In  both  examples,  we  believe  opportunities  to  make 
the  bills  more  environmentally  sound  might  exist  if  they  were  considered 
outside  of  the  Fast-track  consideration  of  the  Unjguay  Round. 
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3)  Make  up  the  $13.9  billion  in  lost  tariff  revenues  through  environmental  spending 
cuts  and  tax  measures. 

Over  the  five  years  after  implementation  of  the  Uruguay  Round,  tariff 
revenue  losses  are  expected  to  amount  to  $13.9  billion.  The 
Administration  is  considering  a  variety  of  measures  to  make  up  for  the 
lost  revenues.   We  believe  the  revenue  should  not  be  made  up  through 
accounting  gimmicks,  but  should  be  made  up  through  a  combination  of 
environmentally  beneficial  spending  cuts  and  eco-taxes.   Friends  of  the 
Earth  has  outlined  in  a  recent  publication  how  $2.7  billion  could  be  saved 
each  year  through  environmentally  beneficial  spending  cuts." 

In  addition,  environmental  taxes  could  be  employed  to  bring  in  additional 
revenue.  We  would  note  that  despite  the  role  the  European  Community 
played  as  a  "spoiler"  of  the  BTU  tax,  they  have  made  diplomatic 
overtures  indicating  a  willingness  to  adopt  a  C02/Energy  tax,  if  their 
effort  is  matched  by  similar  taxes  in  major  competitor  countries  such  as 
the  U.S.  and  Japan.  The  need  to  make  up  the  GATT  revenue  might 
provide  a  useful  opening  for  such  coordinated  action. 


C)  After  the  bill,  assuming  passage,  It  will  be  crucial  to: 

1)  follow  the  WTO  and  urge  democratization  of  its  structures  at  every  opportunity. 

We  have  already  outlined  the  degree  to  which  the  WTO  follows  in  the 
GATT  tradition  of  secrecy  and  non-representative  decision-making. 
Since  large  areas  that  were  traditionally  the  purview  of  domestic 
legislators  will  now  be  eligible  for  judgement  by  this  international  body,  it 
is  important  that  every  effort  be  made  to  make  it  more  open  and  publicly 
accountable. 

2)  monitor  the  WTO's  trade  and  environment  work  program. 

Even  it  Marrakech  produces  a  solid  Trade  and  Environment  Committee 
with  a  visionary  workplan,  it  will  be  necessary  to  make  sure  that  this 
effort  proceeds  apace. 

3)  insist  on  Environmental  Impact  Statements  on  future  agreements. 

As  spelled  out  above,  we  believe  Environmental  Impact  Statements 
should  t>e  done  for  trade  agreements  and  that  they  should  t^e  done  eariy 
enough  so  that  their  conclusions  can  actually  influence  the  negotiations, 
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rather  than  so  late  that  they  can  only  influence  the  ratification. 

Since  it  appears  that  opening  up  markets  and  negotiating  trade 
agreennents  with  other  countries  has  become  a  fundamental  part  of  the 
Administration's  economic  and  foreign  policy  platform,  it  should  complete 
environmental  analyses  of  trade  agreements  from  the  outset  of 
negotiations,  so  that  the  information  can  be  incorporated  in  the 
negotiations.   As  soon  as  the  Administration  announces  its  decision  to 
begin  negotiations  with  Chile  to  join  the  NAFTA,  it  should  immediately 
begin  the  process  of  drafting  an  environmental  impact  statement. 


Finally,  I  would  like  to  thank  the  Committee  for  providing  me  this  opportunity  to 
express  my  views.   I  am  now  prepared  to  answer  questions. 


Attachments: 

1)  26  May,  1993  Letter  to  the  Honorable  Richard  Gephardt  from  Andreas  van  Agt. 

2)  The  GATT  Trade  and  Environment  Work  Programme:  A  Joint  NGO  Statement 

3)  14  February,  1994  Congressional  letter  to  President  Clinton. 
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DELEGA'iCN  Z'=  'HE  3C^<^^55.CN 
OF  THE  EjPCPEAN  CCVMUMT'ES 

'.e-eac.--..:e.,a.,c.  26  May  1993 


The  Honorable  R  Gephardt 

United  States  House  of  Representatives 

Washington,  DC  20515 


x^^^  '^ .  C^..j^.v6.-w<:y^ 


I  am  writing  to  you  to  express  concern  about  a  particular  aspect 
of  the  Budget  Reconciliation  Bill  which  I  understand  will  be 
presented  to  the  House  floor  tomorrow,  Thursday  May  27. 

This  bill  will  introduce  taxation  of  import  products,  in  an 
effort  to  set  off  competitive  disadvantages  which  American 
producers  could  suffer  as  a  consequence  of  the  introduction  of 
the  energy  ta.^.   According  to  recent  discussions  in  the  relevant 
House  Committees  it  appears  that  the  import  tax  would  be  levied 
on  a  wide  range  of  products  like  steel,  non-ferrous  metals,  paper 
and  pulp,  flat  glass  and  rubber. 

This  raises  substantial  difficulties  for  us  both  in  relation  to 
the  direct  impact  on  imports  from  Europe  and  to  the  political  and 
legal  implications  for  the  GATT. 

You  will  no  doubt  be  aware  that  most  of  these  products  are 
currently  under  discussion  with  regard  to  finalising  the  Uruguay 
Round,  and  the  solution  envisaged  would  be  for  most  of  these 
products  to  cut  tariff  duties  to  zero.   The  credibility  of  the 
joint  EC/US  efforts  to  finalise  the  Round  depends  to  a  large 
extent  on  our  success  to  put  together  a  big  market  access  package 
for  which  wide  ranging  zero  for  zero  tariff  cuts  are 
indispensable.   The  United  States  contribution  to  that  end  would 
be  undermined  by  the  BTU  tax  on  import  products  because  it  would 
be  widely  perceived  as  making  zero  for  zero  tariff  cuts 
pointless.   Furthermore  the  tax  would  also  seem  clearly 
incompatible  with  the  standstill  agreement  subscribed  to  by  all 
participants  at  the  beginning  of  the  Uruguay  Round. 
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In  addition,  I  perceive  a  possible  deviation  from  the  principle 
of  national  treat.r.ent  because  certain  production  processes  will 
not  be  taxed  inside  the  US  but  corresponding  import  products  will 
apparently  be  taxed.   You  will  understand  that  this  situation 
would  be  unacceptable. 

Strong  concern  also  arises  about  the  consistency  of  the  text  with 
the  currently  applicable  GATT  principles.   I  should  like  to 
emphasise  that  the  Community  reserves  ail  its  rights  under  the 
GATT  should  the  text  be  found  to  be  at  variance  with  those 
principles . 

I  should  like  to  share  these  concerns  with  you  before  you  vote  on 
the  budget  legislation. 

Yours  sincerely 


^'^^-'(■'-^  ^  /^ 


Andreas  van  Agt 


/-»i   /-'^r^  r\  dA     tX 
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The  GATT  Tndc  and  Eavlronmcal  Work  Protmnmct 
A  Joint  NGO  Statement 


At  the  end  of  the  Uruguay  Round  ncgotiatloni  the  tcrmj  of  reference  for  the  dcvdopmcni  of  t 
projiammc  wf  work  on  trade  and  environmcni  were  agreed  by  the  Contreoin^  rarUcs  of  OATT 
(^f^N.TNC/W/123,  13  December  1993). 

rr  ihU  prognunme  of  work  is  to  address  effectively  the  coordination  of  trade  and  eoviioiiTDent 
polick3,  li  must  take  into  account  the  cnbantsd  scope  and  ioHuence  of  the  post-Uru|uay  Round 
OATT.  CuorUinolion  and  Integrallon  of  trade  and  caviromncnt  polidcs  will  be  ncceuary  lor 
as  long  as  thctt  policies  continue  to  evolve.  This  pressing  need  for  policy  coordination  must 
t>c  rencctod  In  the  1n»tituUun<d  alruclurcs  of  (he  mullilueral  trading  system,  and  paiticulady  in 
tiic  proposed  World  Trade  Organisation  (WTO). 

Contracting  Thirties  should  consider  institutional  and  wot)c  programme  requirements  external  to 
the  GATT,  and  the  need  to  define  clearly  the  limiu  of  thijt  body's  oompclence  on  trade  and 
en  vlronnteni  Issues.  The  effects  of  trade  policies  and  trade  agreements  on  the  envirosmeat  must 
be  considered  if  the  Vi^ork  programme  is  to  be  balanced. 

dentcnis  of  an  elaborated  work  programme  which  meet  these  objectives  are  de<&Ued  below. 
Recommendations  arc  a^so  made  on  ^)edfic  issues  which  should  be  addressed  under  the  broad 
topics  iden'JGcd  in  the  terms  of  reference. 

1)    f  iTTmatirm  of  the  new  Worid  Trade  Or^anlsatJon  fWTQ) 

GATT  CoDtractlng  Parties  should  recognixe,  at  the  April  1994  Ministerial  Meeting, 
tbe  need  to  adjust  the  legal  provlsloos  of  the  WTO  and  Incorporate  additional 
mcdianbna  to  coKurc  that  this  body  dlrcds  trade  to  support  vustalnable 
dcrclopmcot.  In  particular  theie  should  be  a  legally  binding  oomreitment  to  this 
obJcc<Ivc,  which  explicitly  rcftn  to  the  need  to  alleviaic  poverty  while  protecting  the 
environment.  Enhanced  provision  ^outd  be  made  for  public  consultation  on  the 
ftincUonlng  of  the  WTO  and  for  consultation  and  cooperation  with  UN  organisations. 

Article  XVT.4  of  the  WTO  which  requires  oonfonnlty  of  national  laws  wiOi  provisions 
of  aM  the  OATT  agrecraenis,  could  undermine  sustainable  dcvdopmcni,  and  block  policy 
innovations  generally.  WTO  trade  and  investment  rules  should  operate  according  to  the 
principle  of  subsidiarity,  thcrx^y  respecting  each  nation's  right  to  determine  d»w  own 
envIronmcntaJ  standards,  above  agreed  minimum  staadards.yWTO  mentberf  must 
eusore  that  their  parlUmenfai  have  the  opportunity  to  vote  on  ratUlcatlon  of  the 
agrconent,  and  that  the  dauoaatlc  accountability  ©f  their  rcprcacislaUvcs  la  the 
WTO  Is  secnred  throughout  Hi  operation* 

The  coorxJlnation  of  adjuxtmems  to  GATT  proviiions  must  be  established  as  a  permanent 
fcaiure  of  the  functioning  of  the  GATT  system.  TbU  would  best  be  tdilcted  by 
establidjing  a  permanent  Trade  and  Environment  Cocoaultee  ^hhln  the  new  World 
Trade  OrganlsaUon,  at  the  April  1994  Mlnbterial  Meeting  to  Marrakesh. 

Contracting  Pardcs  should  Jndudc  rcprcscniatives  of  their  environment  ministries  In 
<jdcgations  serving  this  commiiice.  This  committee  should  liaise  closely  with  the  other 
pcrrr^incal  commiuecs  in  the  WTO,  and  in  particular  the  Trade  and  Development 
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A<w-^tiny  Urufuay  Round  nffarti 

Tbc  work  programme  must  be  Intesnted  wHh  the  Uni|uay  Round  ImplaneetaUoa 
proccs.  The  impleinentBUQn  proccM  itself  mutt  be  flexible  enough  to  remond  to  (he 
roquircnwnti  for  the  tucccuful  inte|radon  of  ir«dc  and  envtronmentJil  pdides,  u  thcie 
rc^uircmcott  are  more  accurately  kkotiried. 


To  thb  end  H  wID  be  oecaurjr  to  assess  the  ImpHcatJeas  of  the  trade  Uberatfaatlon 
Mhieved  by  the  Uniguay  Round  for  euttalnable  devetopment.  Tbe  focui  of  this 
asKumcxit  should  be  on  meeting  poople'i  aodal  and  economic  needs  and  maintaining 
cnvlronrT>«ntA]  Kiourity  in  both  North  and  South,  aod  should  cover  both  tho  poaitivo  and 
ottft^kitivo  efTecta  of  the  agreement  on  thcte  policy  objective*.  Where  thla  ■««*—it»>it 
lodlcatea  that  ImpIementatloB  of  the  Uruguay  Rooad  Sfrtcncnts  csuM  ondercut 
sustainable  dcYclopmeflt,  recomzoeadatlons  iliould  b«  fubmltted  to  the  Coatra£lIii| 
Parties  on  modincation*  to  these  ajreemeias. 

Indepeodcnt  and  publicly  accountable  bodies  should  be  set  up  ivithln  cotintries  to  monitor 
tne  ctloiU  uf  WTO  mles  on  tuitainablc  development,  and  r^it  diioctly  to  tho  Trade 
and  Environment  Comffilttee. 

The  Environmental  EfTccti  of  Trade  PnliciM  and  Agreementi 

Tbc  work  prognunme  must  be  exteaded  to  consider  the  aspects  of  trade  policies 
whtch  result  in  euriruiiutcntal  damaie  or  hamp«r  tbe  ImpUmenlatloA  of  ■uataloahlc 
dereiopment.  Af  this  Des  partly  outside  the. competence  of  the  GATT,  this  wDl 
rcqtilre  the  Involvement  of  other  muUlataral  instUatlons  with  mandates  and 
expertise  relating  to  aastalnakle  dAvtlopouait.  These  should  Include  the  United 
Madons  Commission  on  Sustainable  Devdopntent  (UNCSD),  United  Nadons 
Environment  Programme  (UNEP),  United  Kationa  Conferenca  on  Tnido  and 
Development  (UNCTAD)  and  the  United  Nations  D^opment  Prosramme  (CNDF), 

These  institutions  s)>ould  each  cotlabonte  on  an  equal  footing  with  the  WTO,  and  hive 
a  surveillance  role  regarding  the  environmental  efTocts  of  trade  policies,  including 
otulliltleral  trade  a^roAitwata.  The  ongoing  work  of  lh*  OrganiaaKrtn  tot  Ecooemic 
Cuoperaiion  and  Development's  (OECD)  Joint  Session  on  Trade  and  Environment  should 
be  ^Vf^  into  account  while  conducting  the  CATT  woric  programme. 

Tranroarencv  and  Public  Consultation  ^ 

Environmental  managoncDt  and  sustainable  development  policies  must  operate  at  all 
levels  of  human  society,  to  be  effective.  National  fovemmeots  and  multilateral  trade 
bodka  should  therefore  enhance  opportunities  for  the  dcsnocratlc  consaUatlon  of 
local  communities  and  NGOs  on  decisions  taken  whhln  the  MnltHateral  Trading 
System  whkh  have  implications  for  the  enrtronmeat  and  sustainable  development. 
In  particular,  N^O'a  and  eitiaoni  groups  should  be  granted  the  tight  to  aubmit  briefa  to 
the  OATT  dispute  settlement  process,  which  should  be  open  to  greater  public  scrutiny. 
Public  consultation  on  the  OATT  trade  and  environment  work  programme  would  b« 
facjliuicd  by  granting  observer  status  to  NOO'a  and  public  intercat  groups  al  meetings 
of  the  Trade  and  Environment  CommiUce. 

iMnrt  for  the  WorV  Prpgrammc 

In  coniidciing  and  recommending  nnodlficatiocu  of  the  provisions  of  the  Multilateral 

Trading  System,  the  work  programme  should  Identify  and  address  clrcumstaoces 
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multJalCTal  Injtihitions,  and  in  particgUr  the  UNCSD,  UNBP  ,  UNCTAD  and  UNDP 
thould  be  secured  for  this  tiak,  «nd  for  the  execuilon  of  the  work  pro^mrne  geoerally.     -^ 

ConUacLiog  PvUes*  cootributtoni  Ip  the  wodi  pro^rmmnte  ihould  tOCOfd  with  Ihdf 
coniinon  but  differcntiatod  rcsponsrbilidcs  In  the  pursuit  of  sustsinable  development,  in 
view  of  their  diffcreni  contribudooi  to  ^obal  environmental  dccrmdation. 

Modifications  to  OATT  rules  and  the  dispute  teUlernvnt  proc«M  ^ould  be  oonuderod 
with   the  objective  of  enwring  that  TREMs   make  a  positive  contribution  to  (ho 

environment  hi  all  countries. 

The  work  prugramme  ihould  have  an  agenda  whkh  can  be  developed  and  expanded 
as  the  examlnaUon  of  Inuk  and  environment  Issues  prosreascB.  The  agenda  should 
include  the  following  liauea: 

Processing  and  Production  Methods  (PPMs)  -  cauideration  of  modiHcations  to  those 
GATT  provisions  neccwary  to  enable  discrimination  on  Ac  basis  of  PPMs  and  develop 
criteria  for  the  uae  of  such  trade  measurcA,  to  protKt  the  domcsdc  and  sha*^ 
environment,  taking  Into  account  the  development  needs  of  aJl  oountricx; 

Eco-dumplog  -  invMiigalloo  of  diia  phenomenon  and  Its  afYect  On  trade  flows  and 
consideration  of  hOw  any  impacts  on  sustainable  development  mljht  be  addicsacd  within 
the  Multilateral  Trading  System; 

Environmental  subsidies  -  consideration  of  the  adequacy  of  Ac  Uruguay  Bound 
exemption  provided  for  such  subsidies  and  the  utility  of  enhancing  this  exemption  for 

developing  countries; 

Production  aobtJdiea  -  develop  recommcndaUons  on  Ac  reducd"on  of  production 
subsidies,  and  particularly  developed  country  agricultural  subsidlea,  in  a  manner  which 
supports  sustiunable  development  in  all  countries; 

Multnatcral  EnTtronmental  Agreements  (MEAs)  -  in  consultation  with  the  seortariaU 
and  members  of  MEAs,  clarify  the  relationship  between  QATT  and  MBAs,  taking  into 
account  the  need  to  prevent  *bec  riding"  and  ensure  that  Ae  objectives  of  MQAs  arc 
fulfilled; 

Export  controk  •  develop  reconunendadona  for  relaxing  QATT  disciplines  on  the  uae 
of  export  controls  to  faclliuie  the  sustainable  management  of  natural  resources; 

Exemption  for  food  security  -  consideration  of  an  extension  of  Ao  existing  GATT 
eACiiipUon  (o  enable  countries  to  take  trade  measures  vrhich  aecure  Ae  agricultural 
resource  base  aixi  environment; 

TarlfT  escalation  -  consJderaiion  of  stronger  OATT  provisions  to  counter  Als  practice, 
wlUi  the  objective  of  enabling  commodity  producen  to  add  more  value  to  their  exports; 

Domestically  prohibited  goods  and  hazardous  cnhstancM  -  res^tivate  the  GATT 
working  group  wlA  Ac  objective  of  developing  an  agreement  to  ban  Ae  export  of 
hazardous  v^r-astcs,  producti  and  technology  from  OECD  to  non-OECD  countries; 
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Eiivlromuenlal  principles  •  make  rtccunisfadationi  en  the  b£6fpomion  into 
Q ATT/WTO  nil«  of  ihe  pf«c«ulloa*ry  principle  »nd  the  principlo  thai  piwcntivo  ■cdon 
should  tie  taken,  thai  eir^^ronmcatal  ^ma^e  should  as  a  priority  be  rectified  at  source 
and  that  the  polluter  should  pa/; 

Traosboundary  and  global  envlronmtAta]  threats  -  develop  recommendations  to  ensure 
lh«l  inulliUlcxiJ  trade  disclpllivca  do  not  prevent  nationa]  ^v«mmentji  and  re^locial 
authorities  from  usln^  fair  and  transpaicnt  trade  mcaiarcs  to  address  traoaboundaiy  and 
flobal  environmental  thrcaU; 

Impact  of  harmoalsatioa  of  lUndards  •  eonsideratjon  of  how  to  improve  standards  of 
envirotuncntal  and  public  protection  in  aTI  cotmtrici; 

Tedinlal  tad  firtftnr4al  assistance  on  TRfMs  -  develop  iccommcndalions  on  meeting 
the  needs  of  developing  countries  for  tcchnini  and  financial  assistance  in  the  design, 
uiili>aUon  and  response  to  TREMs  and  tcchnioJ  regulations; 

Understanding  on  Dispute  SelUement  (l]DS)  -  considention  of  modificatiuns  to  the 
UDS,  In  paiUcul&r  lacxcasing  Its  openness  and  establishing  n^echanisms  for  public 
consultation,  and  providix\g  for  the  OATT  Dispute  vSettlement  Body  to  seek  advisory 
Opinions  from  other  kgal  Institutjuoa,  and  frtnn  envifontDental  and  other  iclcntific  and 
non-sdentiAc  governmental  and  oon-govcrnmental  bodies. 

The  work  prvgraminc  shuuld  be  consldoixsl  a  packagei  mblth  reapondls  to  the  environment 
and  development  needs  of  all  cointtrks.  As  such  il  should  aot  be  undertaken  in  a  selective 
manner. 

The  work  progTimme  shouM  be  initiated  within  two  months  of  the  Initialling  of  the  Uruguay 
Round  Agrecinent.  A  piogicja  rrport  should  be  delivered  after  one  year,  and 
recommeudations  for  Joint  action  by  Contracting  Parties  within  two  years. 


9ih  Fcbruiry  1994  Gland,  Switzerland 
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Greenpttaoa  -  Auatria 

Greenp«ao«  -  D«naark 

Greanpaacs  -  Finland 

Greanpeaoa  •  Franca 

Cracnpsac*  -  International 

Graenpaaca  -  Luxambourg 

Oraanpeaca  -  Netharlanda 

Oreenpeaca  -  Spain 

Groonpaaoa  -  Svitserland 

Graanpaaca  -  UK 

Greenpeace  -  USA 

Tha  Oraan  Oroup  in  tha  European  Parliamanti  Balgivm 

Inatltuta  for  Aariculture  and  Trada  Policy  (ZAT?) ,  DBA 

inatituto  BraBiiairo  da  Analisaa  sociaiae  Eoonoaicae  (XBASE) , 

Bratil 
International  Ecological  A^rioulture  NetvorXf  Balgiim 
Japan  Tropical  Foraat  Action  Hatvork  (JATAM)  Japan 
Just  World  Truat,  Malaysia 

Kenya  Bnar^y  and  Environment  Organisations  (Ksnoo) ,  Kanya 
Ligue  Suiaae  pour  la  Frotaction  da  la  Nature  (LSFN) ,  Svitaerland 
National  Congrasa  of  Faraara^  Horkara  and  CitiEans  for  Frotaction 
of  Hater,  Japan 

National  Wildlifa  Federation,  USA 

Network  for  Safe  Food  and  Environment  (NESSFZ) ,  Japan 
Niigata  Independent  Panaera  Aasociation,  Japan 
Nol  to  Baraonization  Action  Covnitta,  Japan 
North-South  Coalition,  Danaark 
OXFAM,  UK 
PanAfrican  Agency  for  Research  and  Consultation  (APBC)  ,    Dakar, 

Senegal 
Parents  for  Safe  Food,  UK 

Philippine  Rural  Reconstruction  Moveaiant,  Phllippinea 
Pollution  Probe,  Canada 
Producer-Consuaer  Conference,  SbutoXen  (ToXyo  Hetropolitan)  Co-op 

Consunar's  Cooperative  Union,  Japan 
Rural  Developnent  Education  of  the  Evangelical  Church  in  Garaany 

(BUKO) ,  Garaany 
Sierra  Club,  USA 

Sustainable  Agriculture,  Food  and  Environaent  Alliance,  UK 
Sutokan  Co-op  Nenbara'  Congress,  Japan 

Swiss  Coalition  of  Devslopaent  Organisations,  Beme,  Switserland 
Washington  Biotechnology  Action  Council,  USA 


World  Wide  Fund  For  Nature  (WWF) 

World  wide  Fund  For  Nature  (WWF) 

Nor  Id  Wide  Fund  For  Nature  (WWF) 

World  Wide  Fund  For  Nature  (WWF) 

World  Wide  Fund  For  Nature  (wwF) 

World  Wide  Fund  For  Nature  (KWF) 

World  Wide  Fund  For  Nature  (WWF) 

World  Wide  Fund  For  Mature  (WWF) 

World  Wide  Fund  For  Nature  (WWF) 

World  wide  Fund  For  Nature  (WWF) 

World  Wide  Fund  For  Nature  (WWF) 

World  Wide  Fund  For  Nature  (WWF) 


Auatralia 

-  Austria 

-  BalgiuB 

-  Canada 

-  Oensark 

-  Finland 
*  France 

-  Geraany 

-  Greece 

-  Hong  Kona 

-  International 

-  Italy 
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World  Mid«  fund  For  Hatur*  (WWF) 

World  Wide  Fund  For  Meiturt  (WWT) 

World  wid«  rund  For  Natur*  (WWT) 

World  Hida  Fund  For  K«tur«  (WWF) 

World  Wid«  rund  For  H»tur«  (WMF) 

World  Wide  Fund  For  Hatur«  (WWF) 

World  wld«  Fund  For  Hotura  (wwr) 

World  Wid«  Fund  For  l(atur«  (WWF) 

World  wida  Fund  For  Katura  (Wwr) 


-  Japan 

-  Kalayala 

-  Netherlanda 

-  Korvay 

-  PakiatAs 

-  Spain 

-  6wadan 

-  BwitBorland 

-  UK 


World  Econemy,  Kcolooy  &  Dowlopvant  Aaaoo.  (WSSD)  ,  e*xvany 

YoohlmltBu  Taniguichl  (AXlta  Prelectural  College  or  Agriculture) , 

Jap&n 
Yuko  Kubota  (Food  and  Water  Society) ,  Japan 


Signatories  at:  3  March  1994 
Gland,  Switserland 
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Congres(£(  of  tfje  ^niteb  6>tates; 

l^oust  of  Eepresentatttics 

Vuttnnstmu  SC  20513 


Fcbrcary  14. 1994 


The  Honorable  Winiam  J.  dinton 
President  of  the  United  States 
The  Whitt  House 
1600  Pennsylvania  Avenue,  N.W. 
Washington.  D.C.    20500 

Dear  Mr.  President: 

We  arc  wridng  to  share  our  concerns  relating  to  the  Uru^y  Round  negotiacions  on  the  General 
Agreement  on  Tariffs  and  Trade  (GATT)  and  the  consequences  u  would  have  far  our  nation's 
environmental  laws  and  policies,  and  the  efFon  lo  promote  sustainable  use  of  the  Earth's  resources. 

We  acknowledge  and  commend  your  recognition  of  the  link  between  trade  and  the  environment. 
We  strongly  support  both  your  efforts  to  establish  a  standing  comminee  on  trade  and  the  environment 
within  the  World  Trade  Organization  (WTO)  and^our  call  for  a  Green  Round  (or  negotiations)  to  make 
the  GATT  compatible  with  environmental  protccnon  cfforcs.  We  also  believe  that  steps  must  be  taken 
within  the  context  of  the  current  Uruguay  Round  to  guard  against  the  overturning  of  existing 
environmental  efforts  until  such  time  as  a  Green  Round  can  be  completed. 

As  it  currently  stands,  foreign  govemnnents  have  med  the  GATT  to  challenge  U.S.  laws 
designed  to  protect  the  Earth's  resources.  They  contend  that  under  the  GATT  the  U.S.  cannot  adopt 
trade  measures  discouraging  the  use  of  specific  production  and  process  methods  (PPMs)  thai  are 
contrary  to  principles  of  international  law  or  sustainable  development  (e.g.  large-scale  driftnei  fishing). 
Under  this  line  of  GATT  reasoning,  even  U.S.  measures  aimed  at  protecting  international  waters  or  " 
global  environmental  interests  are  subject  co  challenge,  and  might  result  in  retaliatory  trade  measures 
against  the  United  States.  Some  contend  thai  further  challenges  could  be  brought  "nHfr  the  GATT  to  a 
long  list  of  other  U.S.  laws  that  apply  to  environmental  sondards  and  regulations  we  apply  in  a  non- 
discriminatory manner.  Funhcnnore,  under  terms  of  the  Uruguay  Round  agreement,  me  process  for 
challenging  environmental  laws  would  be  streamlined  without  any  noeaningfui  public  involvement,  and 
the  prospect  of  ovemiming  such  laws  would  be  enhanced. 

Oearly,  it  is  too  late  to  adequately  address  the  trade-environtnem  link  within  the  Uruguay 
Round.  However,  an  option  exists  which  would  simultaneously  protect  existing  U.S.  laws,  promote 
sustainable  use  of  resources,  and  provide  all  GATT  members  with  an  incentive  for  initialing  and 
completing  a  Green  Round.  We  would  like  to  propose  that,  prior  to  or  simultaneous  with  the  April 
Minisiciml  declaration  to  be  signed  In  Marrakech,  Morocco,  GATT  members  agree  to  a  rooratonum  on 
challenges  to  cnvironracmally  inspired  trade  measures  until  a  Orecn  Round  (or  negotiations)  can  address 
the  issue  in  its  full  complexity.  In  addition,  it  is  vital  that  a  Green  Round  sets  an  agenda  that  looks  at  the 
entire  tiadc/environtnent  relarionship. 

Pushing  for  a  moratorium  as  pan  of  the  April  declaration  may  cause  grumbling  as.U.S. 
leadership  on  any  contentious  issue  invariably  does.  But  just  as  our  nation's  determination  to  push 
intellectual  property  rights  protections  has  led  to  trade  agreements  that  embrace  that  principle,  so  too 
would  our  wilbngncss  lo  lead  on  environmentally-sensitive  trade  agreements  provide  the  necessary 
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catalys:  for  real  progress.  With  Ameiican  leadership,  trade  and  environment  policy  can  be  reconciled. 
Absent  that  leadership  —  both  from  you  and  from  uj  -  we  will  not  see  a  Green  Round,  we  will  not  sec 
jignificani  progress  in  the  fight  for  sustainable  use  of  resources,  and  worst  of  all,  we  will  not  pass  along 
to  oui  children  a  world  abundant  in  nanixal  rcsounres. 

We  fully  recognlre  the  importance  of  enpajidlng  global  trade  and  of  bringing  down  unreasonable 
and  urtfajT  trade  bamers.  For  that  reason  we  all  eagerly  wish  for  a  successful  GAIT  process. 
However,  if  the  GATT  fails  to  respect  the  importance  of  environtucntal  protection  its  effecnveness  and 
intcgriry  as  an  institution  devoted  to  pursuing  the  common  global  good  will  be  undermined.  Working 
with  other  governments  to  realize  an  environmentally  scnsidvc  GATT  will  not  be  easy,  but  a  consensus 
is  achievable.  The  European  Union  has  adopted  unilateral  trade  tucasures  of  its  O'-vn,  including  some 
that  deal  with  PPMs.  Just  last  year  the  European  Parliament  called  for  a  "two  year  moratoiium  on  all 
GATT-panei  judgments  concerning  the  environment  pending  the  strengthening  of  GATT  articles  and 
pracDccs," 

Mr.  President,  we  are  committed  to  the  work  of  pronjoang  the  sustainable  use  of  the  Earth's 
resources.  We  Icnow  it  Is  a  cotiunitment  that  you,  the  Vice  President,  and  other?  in  your  administratioD 
share.  Wc  also  share  an  understanding  that  our  trade  agreements  must  be  made  compatible  with 
envtfonroental  protection  if  sustainable  use  of  the  Earth's  resources  is  ever  to  be  leahzed. 

We  look  forward  to  working  with  you  and  with  member?  of  your  administranon  on  th«is  or  other 
approaches  to  address  this  crtdcal  issue. 


vj[pleha  Unsoeld 
Me^TScr  of  Congress 


Sincerely, 

Richard  Gephardt 
Member  of  Congress 


Bill  Richardson 
Member  of  Congress 


JohtTOlvcr 
Member  of  Congress 


ieMot^Ua 
Membervf  Congress 


IV^^hjJLU^^ 


DiclVSwca 
Menw  of  Congress 


y/ZlL^JXJi^  vC' 


Gerald  Kleczka 
Member  of  Congress 


_  Sidney  Yatfs 
Member  of  Conors 


LynWSchenk 
Member  of  Congress 

y^iyntAilchrtsi  r^l 
Mcmbfl' of  Congi^i/ 
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^^     Uyna  Wooliey.  M.C.  C 


Nlikc  KreidJcr.  <^.C 

M'r 


Mike  Kopeuki.  M.C 


Mixinc  Witcrs.  M.C. 


li/A^Oc^£^ 


^.''-'nCiaaSynrfrM.Cy 
— George  Mill^.  M.C 

Eliot  Eagei,  M.C.  ^ 


Arthur  Rivena.  M.C  O 


George  Hochbrueckner.  M.C. 


^/U2^ 


Pw  Williams,  M.C 


Dan  Hamburg,  MiC  7" 


Vic  Fazio.  M.C      * 


Les^e  Bymc.  M 


^^^^ 


Byme.  M.C 


^^4U^-^^^  U: 


I 


\ 

'^. 


^ 


arrin  Sabo,  M.C. 
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(      ^  (9,/^>^-Cv— » .        xV-^^-U/N 


Comne  Brown,  M.C. 


jcmard  Smden,  M.C 


^OAA^      X 


O^iAJt       U  U'^f-^^i^ 


Lane  Evan}.  M.C 


#- 


tieiTod  Bro*-n,  M.C 


She' 


EranyDliclanan,M.C 


Mclvui  L/Win.  MCl_y  Nancy  Pcloji.  IH-C. 
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loiphus  Towns,  M.C 
Beoianain  Canfln,  M.C 


%5^<^vP^t<*s— , 


EHz&lrtth  Fune,  M.C 


3Wr— 


/cru^  v£u6cm 


AiiU|yiy  Beilenson,  M.C 


Ron  Wyden,  M.t 


-Ky  n  Shepherd,  M.C.    / 
Fr»flk  Pallone.  M.C  / 


l-Jr  /  David  Bonier,  M.C 


Lee  Hunilioti.  M.C. 


M„:^ 
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LudJle  Roybtl-ACtid,  M.C 


b 


2:<-^ 


no 


Esxcban  Torres,  MC 


Jik 


'^ 


Robcn  Wise,  M.C 


I. 


Richard  Durbin,  MC 


?*V"^ 


Bifb  FUncr.  M-C 


Maria  Cantwcll,  M.C 
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STATEMENT  OF  GREGORY  WOODHEAD,  TASK  FORCE  ON  TRADE 

AMERICAN  FEDERATION  OF  LABOR  AND  CONGRESS  OF  INDUSTRIAL  ORGANIZATIONS 

BEFORE  THE  HOUSE  SUBCOMMITTEE  ON  ECONOMIC  POLICY,  TRADE  AND  ENVIRONMENT 

OF  THE  HOUSE  COMMITTEE  ON  FOREIGN  AFFAIRS 

ON  THE  URUGUAY  ROUND  OF  MULTILATERAL  TRADE  NEGOTIATIONS 

March  8,  1994 

The  AFL-CIO  believes  that  the  proposed  trade  agreements  resulting  from  the 
Uruguay  Round  of  Multilateral  Trade  Negotiations  offer  little,  if  anything  positive  to 
U.S.  workers,  and  in  certain  respects  will  directly  harm  their  interests.  The  agreement 
negotiated  under  the  auspices  of  the  General  Agreement  on  Tariffs  and  Trade  (GATT), 
falls  far  shon  of  the  trade  negotiating  objectives,  and  may  seriously  limit  the  ability 
of  the  U.S.  to  fashion  policies  and  take  actions  that  will  address  this  country's 
persistent  and  growing  trade  deficit. 

Nevenheless,  the  AFL-CIO  will  continue  to  work  with  the  Congress  in  an  effort 
to  craft  an  implementing  bill  that  will  strengthen  and  expand  U.S.  trade  law,  minimize 
the  damage  to  other  U.S.  laws  and  regulations,  and  develop  collateral  legi&iation  that 
will  promote  job  and  income  security  for  U.S.  workers. 

For  the  AFL-CIO,  the  overriding  issue  in  discussions  of  trade  and  development 
IS  not  free  trade  versus  protection,  more  trade  versus  less  trade,  open  markets  versus 
closed  markets,  more  investment  versus  less.  Rather,  it  is  how  economic  ties  among 
nations,  each  with  its  own  set  of  rules  and  practices  governing  production  and  trade, 
affect  the  lives  of  working  people.  To  the  extent  that  these  relationships  among 
nations  play  a  role  in  distributing  the  fruits  of  economic  growth,  the  AFL-CIO  is 
concerned  with  who  will  benefit-the  tiny  number  of  people  on  the  top  rungs  of  the 
economic  ladder,  or  the  vast  numbers  on  the  bottom  and  middle  rungs.  The  issue  is 
not  whether  the  U.S.  should  be  engaged  in  economic  activity  internationally.  Rather, 
the  issue  is  how  to  be  engaged  so  that  it  is  beneficial  to  American  workers  and  that 
such  benefits  are  equitably  distributed. 

When  market  forces  are  left  to  their  own  devices  we  cannot  expect  them  to 
bring  sustained,  equitable  economic  growth  and  social  progress.  Most  of  the  historic 
achievements  of  the  labor  movement,  and  indeed  of  the  United  States  as  a  whole-the 
establishment  of  the  minimum  wage,  the  abolition  of  child  labor,  the  development  or 
workplace  health  and  safety  laws  of  environmental  protections,  collective  bargaining 
itseif-are  intended  to  temper  and  restrain  some  of  the  most  brutal  effects  of  the 
"free"  market.  Markets  need  to  be  restrained  and  channeled  in  certain  directions  if 
economic  activity  is  to  serve  the  interests  of  the  majority  of  America's  people. 

Regrettably,  this  view  of  the  world  is  not  reflected  in  the  Uruguay  Round 
Agreements.  While  it  is  no  doubt  true  that  international  trade  can  increase 
competition,  and  that  competition  can  reduce  costs,  costs  can  be  reduced  by  either 
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increasing  productivity  or  by  lowering  wages  and/or  workplace  or  social  standards. 
The  failure  of  the  Uruguay  Round  to  address  the  social  side  of  the  production 
equation-worker  rights  and  standards  and  environmental  protection-is  a  major  - 
shortcoming.  Absent  progress  in  these  areas,  pressure  to  harmonize  standards 
downward  in  order  to  remain  "competitive"  will  continue  to  grow. 

This  reality,  coupled  with  the  apparent  view  of  the  U.S.  government  that  trade 
and  investment  liberalization,  under  virtually  any  circumstance  will  benefit  America, 
poses  serious  problems  for  American  workers.  The  vast  majority  of  this  nation's 
trading  partners  approach  global  trade  negotiations  with  the  objective  of  maximizing 
domestic  production  and  employment.  U.S.  trade  policy  is  fixated  on  the  vision  of 
classical  economists  and  that  focus  has  resulted  in  massive  trade  deficits,  and 
massive  worker  dislocations.  The  human  and  social  costs  of  this  policy  indicated  by 
lost  jobs  and  declining  real  incomes  have  been  devastating. 

MACROECONOMIC  CONTEXT 

When  the  Uruguay  Round  of  Trade  Negotiations  formally  began  in  1986,  the 
U.S.  trade  deficit  had  reached  the  previously  unimaginable  level  of  $  1 38  billion.  While 
shrinking  somewhat  over  the  last  few  years,  the  deficit  is  again  growing  rapidly  and 
exceeded  $115  billion  for  1993,  a  40  percent  increase  from  the  1992  level 
(see  Chart  1 ).  The  magnitude  and  persistence  of  the  U.S.  imbalance  is  both  harmful 
and  ultimately  unsustainable.  Between  1986  and  1993,  the  average  weekly 
manufacturing  wage,  adjusted  for  inflation,  declined  6.3  percent.  Unchecked,  the 
trade  deficit  portends  even  more  painful  reductions  in  the  living  standards  of  working 
Americans. 

Central  to  America's  trade  problem  is  the  imbalance  in  manufactured  goods 
trade.  Eleven  years  ago,  the  U.S.  enjoyed  a  trade  surplus  in  this  vital  sector,  while 
1993  saw  this  deficit  grow  to  more  than  $115  billion.  In  fact,  between  1981  and 
1993,  as  the  total  amount  of  imports  doubled  to  $581  billion  (see  Chart  2), 
manufacturing  imports  surged  from  54  percent  to  82  percent  of  all  imports 
(see  Chart  3).  This  rapid  and  massive  shift  in  trade  has  severely  weakened  America's 
industrial  base,  and  has  had  a  major  negative  impact  on  employment.  While  total 
employment  has  grown  over  the  last  ten  years,  that  growth  has  taken  place  solely  in 
the  service  sector.  Employment  in  manufacturing  has  declined  substantially.  Since 
1979,  3.3  million  manufacturing  jobs  have  been  lost  in  America,  including  800,000 
jobs  lost  in  1993. 

Using  the  Administration's  own  calculations  that  every  billion  dollars  of  nel 
exports  creates  20,000  jobs,  if  trade  were  to  be  balanced  in  1993,  this  economy 
would  have  2.3  million  more  jobs  than  it  does  today.  There  is  a  ripple  effect 
associated  with  jobs  lost  in  manufacturing  because  each  manufacturing  job  supports 
four  other  jobs  in  the  economy.  And  millions  of  unemployed  American  workers  would 
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surely  attest  to  the  improvement  in  living  standards  that  would  result  from  the 
availability  of  those  jobs. 

The  persistent  U.S.  trade  deficits  have  been  matched  by  corresponding  bilateral 
trade  surpluses  of  a  small  number  of  America's  major  trading  partners.  The 
asymmetry  of  world  trade  is  further  highlighted  by  the  fact  that  the  U.S.,  by  itself, 
absorbs  more  than  half  of  all  less  developed  countries'  manufactured  expoas.  These 
persistent  patterns  of  trade  clearly  indicate  that  the  benefits  and  costs  of  the  "open 
trading  system"  are  not  being  borne  equally,  and  that  major  reforms  are  urgently 
needed  to  bring  about  some  measure  of  equity  and  balance. 


NEGOTIATING  PROPOSALS 

To  address  these  problems,  the  AFL-CiO  made  negotiating  proposals  which 
include,  but  are  not  limited  to,  the  following  broad  areas: 

•  The  inclusion  in  Gatt  rules  of  provisions  that  would  address  trade 
advantages  gained  by  the  denial  of  internationally  recognized  worker 
rights  or  the  maintenance  of  repressive  working  conditions; 

•  Reform  of  the  GATT  to  directly  address  the  continuing  problem  of  large 
external  imbalances; 

•  The  strengthening  of  U.S.  trade  remedy  laws; 

•  The  elimination  of  gross  inequities  in  market  access  among  contracting 
parties,  as  well  as  the  removal  of  "special  and  differential"  treatment 
that  has  been  provided  for  even  the  most  advanced  "developing" 
countries. 

These  negotiating  proposals  were  among  the  objectives  legislated  by  the 
Congress  in  its  grant  of  negotiating  authority  to  the  President.  It  appears  that  little 
progress  in  these  areas  has  been  made.  Therefore,  the  AFL-CIO  recommends  that  the 
implementing  bill  address  the  following  issues: 


RECOMMENDATIONS 

Worker  Rights 

Regrettably,  the  Uruguay  Round  did  nothing  to  address  the  cruelest  and  most 
prevalent  trade  subsidy  of  all--the  suppression  of  human  and  worker  rights  by 
governments  seeking  a  low-wage,  low-standard  "comparative  advantage"  on  the 
world  market.  Even  proposals  to  create  a.process  for  studvino  the  inclusion  of  basic. 
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internationally-recognized  worker  rights  in  GATT  have  been  stalled  by  those  who  wish 
to  keep  the  benefits  of  world  trade  as  the  private  preserve  of  the  privileged  few. 

World  trade  will  not  improve  living  standards  significantly  unless  ordinary 
working  people  have  the  right  to  associate  freely,  the  opportunity  to  share  in 
economic  progress  and  thereby  the  power  to  create  broad  markets  for  goods  and 
services.  A  strong  worker  rights  clause  in  GATT  is  the  only  practical  way  of  ensuring 
that  governments  that  want  to  enjoy  the  benefits  of  the  world  trading  system,  respect 
the  rights  of  their  citizens. 

The  Administration's  commitment  to  pushing  for  a  post-Uruguay  Round 
discussion  of  a  social  dimension  in  GATT  is  a  step  in  the  right  direction  and  we  urge 
it  to  move  decisively  toward  that  goal.  In  the  meantime,  it  is  crucial  that  worker 
rights  provisions  in  U.S.  law  be  strengthened  and  extended. 


WTO  and  Dispute  Settlement 

The  establishment  of  the  World  Trade  Organization  (WTO)  to  replace  the  GATT, 
and  with  it,  a  binding  dispute  settlement  mechanism,  is  a  major  concern  of 
the  AFL-CIO.  While  the  concept  of  creating  a  structure  that  can  enforce  agreements 
freely  entered  into  is  not  necessarily  bad,  the  ultimate  value  of  such  a  structure  rests 
on  the  kind  of  rules  it  has  to  administer  and  the  public's  confidence  that  it  will 
administer  those  rules  fairly. 

It  appears  that  under  this  agreement,  actions  against  WTO  covered  unfair, 
unreasonable,  or  discriminatory  trade  and  investment  practices  that  are  in  dispute 
would  require  the  orior  authorization  of  the  WTO.  That  authorization  would  be  given 
by  a  panel  of  experts,  and  its  decision,  pending  review  by  a  permanent  appeals  panel, 
would  be  binding.  This  is  a  major  change  from  existing  procedures,  and  has  far- 
reaching  implications  for  the  operation  and  implementation  of  existing  U.S.  laws. 

The  proposed  agreement  states: 

"Members  shall  not  make  a  determination  to  the  effect  that 
a  violation  has  occurred,  that  benefits  have  been  nullified  or 
impaired  or  that  the  attainment  of  any  objective  of  the 
covered  agreements  has  been  impeded,  except  through 
recourse  to  dispute  settlement  in  accordance  with  rules  and 
procedures  of  this  Understanding.  .  ." 

This  language  alone  would  appear  to  severely  restrict  the  use  of  Section  301 
of  the  Trade  Act  without  prior  WTO  authorization  and  would  no  doubt  conflict  with 
provisions  like  Super  301  or  Special  301. 
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The  central  problem  for  the  U.S.  is  the  rules  that  this  new  body  will  adjudicate. 
The  Uruguay  Round  agreement  has  greatly  expanded  the  new  WTO's  jurisdiction  over 
governmental  practices,  and  consequently,  the  U.S.  would  be  restrained  from  taking 
unilateral  action  against  anything  covered  by  the  agreement.  It  is  important  to 
emphasize,  that  the  proposed  agreement  is  far  different  from  previous  trade 
agreements  because  it  addresses  governmental  actions  that  heretofore  had  been 
considered  purely  domestic  in  nature.  Therefore,  it  may  inhibit,  if  not  prevent  the 
strengthening  of  domestic  laws  and  regulations  in  areas  such  as  consumer  and 
environmental  protection. 

Even  for  practices  not  addressed,  like  worker  rights,  competition  policy,  market 
access  for  audio-visual  goods  and  services,  and  some  forms  of  environmental 
protection,  this  expanded  coverage  represents  a  severe  limitation  on  remedies  that 
could  be  employed  by  the  U.S.  The  AFL-CIO  believes  that  it  is  particularly  important 
in  this  context  to  develop  new  remedies,  and  an  improved  Super  301,  to  insure  the 
interests  of  the  U.S.  are  protected. 

Further,  this  structure  may  reduce  the  ability  of  the  U.S.  to  deal  with  bilateral 
trade  problems.  For  example,  the  AFL-CIO  has  been  supportive  of  the 
Administration's  efforts  to  address  the  growing  bilateral  trade  imbalance  that  exists 
with  Japan.  The  focus  on  results,  and  not  process,  is  long  overdue.  But  since  the 
proposed  Uruguay  Round  agreement  does  not  provide  for  mechanisms  to  deal  with 
external  imbalances,  the  AFL-CIO  is  concerned  that  a  results  oriented  agreement  with 
Japan  would  run  afoul  of  the  requirements  imposed  by  the  WTO.  While  it  is  true  that 
two  countries  can  agree  to  anything  they  want-whether  or  not  it  is  consistent  with 
the  WTO--a  third  country  might  have  grounds  to  challenge  that  agreement  and  have 
it  overturned  in  dispute  settlement. 

These  problems  and  solutions  to  them  must  be  central  in  the  development  of 
any  implementing  bill.  Otherwise  the  ability  of  the  U.S.  government  to  defend  the 
interests  of  workers  and  domestic  procedures  will  be  dramatically  weakened. 

Trade  Rules  (Dumpino.  Subsidies.  Safeguards) 

While  U.S.  negotiators  were  able  to  secure  improvements  over  the  Dunkel  draft 
in  the  anti-dumping  text,  the  result  still  appears  to  represent  a  weakening  of  current 
law.    Whether  problems  can  be  addressed  in  the  implementing  bill  is  unclear. 

For  subsidies,  the  agreement  would  make  permissible  certain  regional,  research, 
and  environmental  subsidies--even  if  they  harm  U.S.  industry-that  under  current  laws 
are  countervailable.  While  the  AFL-CIO  believes  these  types  of  governmental  support 
are  appropriate,  it  has  consistently  stated  that  the  U.S.  must  retain  the  right  to  impose 
offsetting  duties  when  these  programs  injure  American  workers.  It  is  clear  that  other 
countries  are  far  more  likely  to  utilize  such  subsidies  than  is  the  U.S.  At  the  very 
least,  the  Administration  must  develop  programs  to  insure  equity  in  this  area. 
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The  failure  to  conclude  an  enforceable  multilateral  steel  agreement,  particularly 
in  light  of  the  Administration's  offer  of  zero  steel  tariffs,  is  disturbing.  The  exclusion 
of  civil  aircraft  from  certain  disciplines  provided  by  the  subsidies  agreement  is  also 
troubling.  It  is  incumbent  upon  the  Administration  to  proceed  rapidly  to  insure  that 
U.S.  production  of  civil  aircraft  and  steel  products  is  no  longer  disadvantaged  by  the 
governmental  practices  of  this  country's  trading  partners. 

Concerning  safeguards,  the  agreement  rejects  the  application  of  selective 
measures,  which  the  AFL-CIO  has  long  thought  necessary  to  address  the  complexities 
present  in  the  international  economy.  Indeed,  it  appears  that  safeguards  will  be  much 
more  difficult  to  effectively  implement,  thus  further  reducing  control  over  our 
economy. 

The  agreement  requires  the  complete  phase  out  of  all  "grey  area  measures",  but 
allows  each  contracting  party  one  exception.  The  European  Union  has  used  this 
exception  to  maintain  restrictions  on  imports  of  autos  and  trucks  from  Japan  until  the 
year  2000.  Thus  far,  no  exception  has  been  taken  by  the  U.S.  The  AFL-CIO  believes 
a  comparable  derogation  for  this  country  is  necessary.  The  Federation  is  also 
concerned  how  this  chapter  will  effect  existing  restraints  on  products  like  machine 
tools,  or  the  U.S. -Japan  semiconductor  agreement,  as  well  as  actions  that  may  be 
needed  in  the  future. 

Textiles  and  Aooarel 

The  textiles  and  apparel  agreement  reached  in  the  Uruguay  Round  negotiations 
is  a  severe  threat  to  the  more  than  1.7  million  workers  directly  employed  by  those 
industries  and  to  additional  hundreds  of  thousands  of  workers  in  supplying  industries. 
What  the  Administration  says  it  secured  for  the  industry  and  its  workforce  with  one 
hand,  it  more  than  gave  away  with  the  other. 

U.S.  trade  negotiators  rejected  the  more  than  thirty  year  recognition  by 
successive  Administrations  that  apparel  and  textiles  are  import  sensitive.  They 
followed  the  pattern  laid  down  by  the  prior  Administration  by  actively  pushing  for  an 
end  to  the  Multifiber  Arrangement.  Even  though  MFA  was  inadequately  used  in  the 
last  decade,  it  provided  some  job  protection  for  the  workers  employed  in  the  U.S. 
industry. 

The  Administration  argued  that  reciprocal  market  opening  by  supplying  nations 
would  more  than  compensate  for  job  losses  resulting  from  further  opening  of  the  U.S. 
market.  This,  in  turn,  was  tied  to  binding  tariff  cuts  by  exporting  nations  and 
agreement  to  end  non-tariff  barriers  and  not  institute  new  ones.  The  deficiencies  of 
this  position  are  obvious. 

Even  if  supplying  countries  fully  complied,  only  a  few  have  a  large  enough 
middle  class  capable  of  purchasing  U.S.  products,  including  apparel.   There  was  no 
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recognition  of  the  need  to  raise  incomes  in  supplying  countries  so  that  their  people 
might  be  able  to  buy  reasonable  amounts  of  U.S. -made  products.  Tariff  and  non-tariff 
barriers  are  clearly  not  the  only  factor  in  limiting  apparel  exports  to  these  countries' 
markets.  More  striking,  the  agreement  allows  exporting  countries  up  to  ten  years  to 
comply  with  tariff  cuts  and  other  supposed  market  opening  actions,  while  they 
immediately  benefit  from  quota  reductions  by  the  U.S.  At  the  present  time,  no 
exporting  countries,  other  than  those  already  pursuing  open  domestic  market  policies, 
have  made  significant  market  opening  commitments.  No  penalties  or  incentives  were 
negotiated  to  induce  countries  to  reciprocally  open  their  markets.  Even  basic  equity 
has  not  been  achieved. 

This  agreement  clearly  means  sharp  increases  in  unemployment  among  the 
more  than  two  million  workers  in  apparel,  textiles  and  supporting  industries  in  the 
early  years  after  the  agreement  goes  into  effect.  There  are  no  effective  alternative 
Administration  employment  plans  in  sight.  Here,  the  price  for  "liberalized  trade"  will 
be  paid  by  those  who  can  least  afford  it. 

Other  Issues 

•  The  AFL-CIO  is  disappointed  in  the  widespread  grant  of  special  and 
differential  treatment  for  certain  contracting  parties  that  is  found  throughout  the 
agreement-including  chapters  dealing  with  Subsidies,  Anti-dumping,  Safeguards, 
Services,  TRIPS,  and  TRIMS.    Equity  and  reciprocity  remain  an  unfulfilled  goal. 

•  The  AFL-CIO  is  concerned  that  the  chapters  dealing  with  standards  will 
create  pressure  to  harmonize  downward  the  critical  protections  afforded  by 
production,  consumer,  and  environmental  laws  and  regulations.  The  agreement 
appears  to  cover  "all  measures.  .  .  which  may.  .  .  indirectly  affect  international  trade. 

This  extends  the  reach  of  the  WTO  to  virtually  anywhere  it  wants  to  go,  and  makes 
the  inadequacy  of  its  rules  that  much  more  disturbing. 

•  The  failure  to  achieve  any  measure  of  fairness  and  reciprocity  in  the  trade 
of  audio-visual  goods  and  services  is  a  major  shortcoming.  Because  of  European 
Union's  quotas,  subsidies  and  levies,  the  film  industry  and  its  half  million  workers  are 
being  robbed  of  revenue  and  compensation,  and  threatened  with  displacement  from 
a  major  market.  Countervailing  measures  must  be  devised  before  this  industry  is 
weakened  by  a  flight  of  investment  capital  into  European  rather  than  U.S.  based 
production. 

•  The  Services  text  raises  many  questions  about  the  continued  ability  of 
the  U.S.  to  appropriately  regulate  economic  activity.  The  AFL-CIO  is  particularly 
disturbed  over  the  inclusion  of  immigration  matters,  and  aircraft  repair  and 
maintenance  services. 
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•  The  expansion  of  the  Government  Procurement  Code  to  include 
construction  and  the  provision  of  services,  as  well  as  the  commitment  to  extend 
coverage  to  state  and  local  governments,  is  ill  advised.  The  U.S.  has  derived  little 
benefit  from  the  existing  arrangement,  and  its  expansion  will  simply  compound  the 
damage. 

•  The  failure  to  address  the  inequitable  rules  concerning  indirect  and  direct 
taxation  will  continue  to  disadvantage  U.S.  producers. 

•  The  AFL-CIO  is  concerned  over  how  the  proposed  tariff  reductions  in  this 
agreement  will  be  paid  for.  Our  country  cannot  afford  reductions  in  needed  social 
programs. 


CONCLUSION 

The  AFL-CIO  is  greatly  disappointed  in  the  outcome  of  the  Uruguay  Round 
negotiations  (see  attached  statement).  U.S.  sacrifices,  particularly  for  textile  and 
apparel  workers,  loom  large,  while  opportunities  to  bring  equity  and  fairness  to  the 
international  trading  system  have  been  sidetracked  or  lost.  The  U.S.  has  apparently 
decided  to  continue  its  outdated  role  as  the  guarantor  of  the  trading  system  by 
accepting  disadvantageous  and  nonreciprocal  treatment.  The  massive  and  continuing 
trade  deficits  of  the  past  decade,  and  their  human  cost,  have  been  ignored. 
The  AFL-CIO  will  make  every  effort  to  address  these  problems  in  implementing  and 
collateral  legislation  to  promote  the  interests  of  working  Americans. 
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statement  by  the  AFL-CIO  Executive  Council 

on 

The  arucTuay  Round  of  Multilateral  Trade  Heaotiations 

February  21,  1994 
Bal  Harbour,  FL 

The  pending  trade  agreements  resulting  from  the  Uruguay 
Round  of  the  General  Agreement  on  Tariffs  and  Trade  (GATT)  offer 
little,  if  anything,  to  the  world's  working  people. 

The  new  GATT  agreements  fall  far  short  of  the  trade 
negotiating  objectives  legislated  by  the  Congress,  and  may 
seriously  limit  the  ability  of  the  United  States  to  take  actions 
to  address  a  persistent,  growing  and  increasingly  harmful  trade 
deficit. 

The  new  agreements  require  U.S.  workers  to  make  substantial 
sacrifices.   For  example,  the  agreements  will  certainly  cause 
enormous  disruption  and  job  loss  in  the  U.S.  textile  and  apparel 
industry. 

Any  legislation  to  implement  the  new  GATT  agreements  should 
include  provisions  to  prevent  the  diminishment  of  existing  U.S. 
laws  and  regulations,  to  strengthen  our  trade  laws  and  to  promote 
jobs  and  income  security  for  American  workers.   That  legislation 
should  focus  on  U.S.  anti-dumping,  countervailing  duty  and 
safeguard  statutes,  improving  the  Super  301  law  and  strengthening 
the  worker  rights  provisions  of  Section  301  of  the  Trade  Act,  and 
on  changing  the  tax  code  to  eliminate  incentives  for  capital 
flight. 
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Tta*  Uruguay  Round  of  Multilateral  Trad*  Magotlatioas 

It  is  particularly  important  that  any  federal  revenue  losses 
resulting  from  tariff  reductions  be  paid  for  by  the  industries 
that  benefit  from  those  reductions. 

A  major  shortcoming  of  the  Uruguay  Round  was  its  failure  to 
address  the  crudest  and  most  prevalent  trade  subsidy  of  all  — 
the  suppression  of  human  and  worker  rights  by  govemnents  seeking 
a  low-wage,  low-standard  ^^comparative  advantage*'  on  the  world 
market.  The  negotiators  wouldn't  even  accept  the  estzdallshment 
of  a  working  party,  proposed  in  1986  by  the  United  States,  that 
would  merely  discuss  the  relationship  between  worker  rights  and 
trade. 

The  Clinton  administration  has  reaffirmed  U.S.  govemaent 
support  for  a  social  clause  in  GATT  and  is  proposing  a  post- 
Uruguay  Round  working  party  to  discuss  it.   We  support  that 
position  and  urge  the  administration  to  move  decisively  toward 
the  attainment  of  that  goal  at  the  meeting  of  the  GATT 
contracting  parties  this  April  in  Marrakesh,  Morocco.   It  is  long 
past  time  to  ensure,  through  the  inclusion  of  a  social  clause  in 
GATT,  that  the  connection  between  worker  rights  and  trade  is  made 
a  permanent  and  fundamental  part  of  the  GATT  agreements. 

If  the  latest  GATT  agreements  are  considered  by  the 
Congress,  the  implementing  legislation  should  not  include  fast- 
track  renewal  for  bilateral  trade  agreements.   And  any  provisions 
regarding  renewal  of  the  Generalized  System  of  Preferences  (GSP) 
should  contain  improved  provisions  for  graduating  GSP  countries 
from  the  system  and  better  procedures  for  handling  worker  rights 
violations. 
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103d  congress 
2d  Session 


H.  RES.  362 


Expressing  the  sense  of  the  House  of  Representatives  that  the  action  taken 
by  the  Government  of  France  against  seafood  imports  from  United  States 
is  a  totally  unwarranted  act  of  protectionism. 


IN  THE  HOUSE  OF  REPRESENTATIVES 

February  11,  1994 

Mr.  Fraxk  of  Massachusetts  (for  himself,  Mr.  Studds,  and  Mr. 
TORKILDSEX)  submitted  the  following  resolution;  which  was  referred 
jointly  to  the  Committees  on  Ways  and  Means  and  Foreign  Affairs 


RESOLUTION 

E.xprcssing  the  sense  of  the  House  of  Representatives  that 
the  action  taken  by  the  Government  of  France  against 
seafood  imports  from  United  States  is  a  totally  unwar- 
ranted act  of  protectionism. 

^^llorcas  France's  effective  embargo  by  harassment  of  sea- 
food imports  from  the  United  States  violates  inter- 
national trade  obligations  and  raises  questions  about  the 
usefulness  of  entering  into  trade  agreements  with  the  Eu- 
ropean Union  and  France:  Now,  therefore,  be  it 

1  Resolved,  That  the  House  of  Representatives — 

2  (1)   calls  upon  the  Government  of  France  to 

3  stop  immediately  its  embargo  and  harassment  of  im- 

4  ports  of  seafood  from  the  United  States; 
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1  (2)   demands  that  the  Government  of  France 

2  compensate  United  States  companies  that  have  had 

3  seafood  products  damaged  by  its  actions;  and 

4  (3)  calls  upon  the  President  to  identify  areas  in 

5  which    appropriate    forms    of   retaliation    could    be 

6  taken   against   the   Government   of  France   for   its 

7  egregious    violation    of    international    trade    agree- 

8  ments. 
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Amendment  To  H.Res.  362 
Offered  By  Mr.  Gejdenson 

In  the  whereas  clause,  strike  the  colon  and  insert  a 
semicolon  and  the  following: 

Wliereas  the  actions  of  the  Government  of  France  raise 
the  question  of  whether  the  United  States  is  able  to 
rely  on  France  and  the  European  Union  to  adhere  to 
principles  of  fair  trade  and  to  its  international  trade 
commitments;  and 

WTiereas  the  actions  by  the  Government  of  France  in  this 
matter  reflect  a  disturbing  pattern  of  unfair  protec- 
tionist trade  practices  aimed  at  United  States  export- 
ers: 

Page  2,  line  2,  strike  "companies"  and  insert  "fish- 
ermen, fish  processing  companies,  and  exporters". 
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